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New Concerns

Turquia, Malasia, Zambia, México, Indonésia, Tanzéara, Zimbabue,
Republica Dominicana, Mogambique, Equador, JordaniaQuénia,
Macedénia, Chile, Nicaragua, Honduras, Cuba, Colémha e UE x Brasil —
Draft Resolution No. 112, 29 November 2010; maximutevels of tar,
nicotine and carbon monoxide permitted on tobacconpducts and
prohibition of additives (G/TBT/N/BRA/407)

Brazil — Draft Resolution No. 112, 29 November 20ti8ximum levels of tar, nicotine and
carbon monoxide permitted on tobacco products andipition of additives
(G/TBT/N/BRA/407)

The representative of Turkewised concern over Brazil's draft resolution Whieould define
permitted levels of tar, nicotine and carbon modexn cigarette smoke and prohibit the use of
a comprehensive list of additives (listed in th@ento the resolution) in all tobacco-related
products manufactured and sold in Brazil. Turkay bt question the legitimate objective of
Brazil's regulation, namely, the protection of humhbealth and prevention of deceptive
practices, but was concerned with the proceduras Bhazil had chosen to achieve it. The
representative of Turkey explained that the adestiyprohibited included any substance or
compound other than tobacco and water, whethertosgcess, manufacture or pack tobacco-
based products including flavourings, aromas anelianants.

He explained that some of the banned additives weesential components of Burley and
Oriental tobacco, used in blended cigarettes aaidath a result, the regulation would effectively
ban blended tobacco products from the market. iBitotlg blended tobacco products would
unintentionally favour non-blended tobacco prodaatd go against the stated objectives of the
regulation. Turkey was of the view that the rejatawas more trade restrictive than necessary
and would violate Article 2.2 of the TBT Agreement.

Moreover, the representative of Turkey questiohedchoice of additives included in the annex
to the draft resolution. He explained that somditaes were essential components for blended
cigarettes and did not give any characterizingdias to the product, leaving blended and non-
blended products with the same taste. Turkey wéseoview that Brazil had based its decision
on the ingredients exclusively, without considerthg effects of such ingredients on the final
product. By grouping the additives used duringltflending process and those lending strong
characterizing flavours into the same category,régeilation would violate Article 2.8 of the
TBT Agreement. He asked whether less trade résgianeasures, such as only limiting
additives with characterizing flavours, had beensidering.

Furthermore, he noted that Brazil had not cited stogies, as required in the TBT Agreement.
He claimed that there was no scientific evidencddamonstrate that additives used in blended
tobacco made those products either more attrafitiveonsumers, more harmful to health or
more addictive. He requested Brazil to providedence that the additives used for blending
tobacco, as included in the draft resolution, posedeased risk for human health. He also
asked for comparative data on the attractivenesdenided versus non-blended cigarettes, and
data on the human health risks of additives usedbfending versus additives that gave
characterizing flavours. He concluded by notingttifurkey produced 80,000 pounds of
Oriental tobacco annually, and stated that Brazégulation would affect Turkish social,
economic and export interests.



The representative of Malawnoted that, in banning additives in tobacco presiuand
prohibiting the manufacture and sale of cigarett@#aining any ingredients other than tobacco
and water, Brazil's regulation would effectivelynbthe manufacture and sale of traditional
blended cigarettes produced using Burley tobaddalawi was of the view that Brazil's draft
resolution was even more restrictive than legistatidopted by Canada in 2009 — Bill C-32.
He noted however that while traditional blendedaoigtes held a very small market share in
Canada, they made up almost 100 per cent of tlzeatigs currently sold in Brazil. Malawi did
not object to Brazil's public health objective efducing the incentives for young people to
smoke, but believed that the proposed legislatian mot an appropriate international model for
the regulation of ingredients, since it had notrbd&ased upon any meaningful scientific
assessment or evaluation of ingredients. He ndttatl Malawi's concerns over Brazil's
regulation were the same as its concerns over @anBdl C-32.

The representative of Malawi claimed that there m@seliable evidence to suggest that the use
of flavours caused minors to begin smoking. Irdtdee claimed that evidence, and research
that existed on the subject, indicated that ingnetdi were an irrelevant predictor for smoking.
Societal influences including peer pressure, patemt family influence and the desire to be
perceived as fashionable, independent and morevigup” were widely acknowledged as the
primary explanations for smoking uptake by youngopbe. Moreover, research had
demonstrated that there was no significant diffeeein smoking prevalence between American
blend and Virginia style dominated markets. Ashsulalawi was of the view that the
legislation proposed by Brazil would pose an unssag/ obstacle to international trade,
violating Articles 2.2 and 2.8 of the TBT Agreement

The representative of Malawi also expressed conttexhBrazil's legislative model could be
adopted on a wider basis. Should this occur, ptaged that many consumers worldwide who
traditionally preferred American blend cigarettesnd no longer have legitimate access to their
preferred product. Such a situation could incesivilicit trade in counterfeit and contraband
cigarette products. Additionally, the ability abiacco manufacturers to develop new products
would become compromised. In particular, he daéd the legislation would disproportionately
harm producers of Burley tobacco, including therapimnately 700,000 farmers who cultivated
tobacco in Malawi. He explained that Malawi wag thorld's largest exporter of Burley
tobacco, accounting for approximately 25 per cdntvarld production, with an approximate
annual crop volume of 208,682 metric tonnes. Tdimac¢co industry in Malawi contributed
approximately 13 per cent of the country's GDP &0dper cent of its foreign exchange
earnings. Given that tobacco was Malawi's mosoitgmt cash crop, that the tobacco industry
was the main driver of growth for the economy, &mat all of Malawi's Burley tobacco was
bought by cigarette manufacturers to be used ininternational production of traditional
blended cigarettes, the consequences of Braziipgsed legislation being adopted on a wider
basis would be unthinkable.

Malawi recognized the health risks associated titghuse of tobacco products, and was of the
view that the development of an appropriate andogmtionate international framework to
regulate the industry, based on sound scientifilemce, was both necessary and right.
However, Malawi considered that the legislation ngeiproposed by Brazil was not an
appropriate international model for the regulatadringredients, given the scientific evidence
available and the likely consequences of adoptiglégislation more widely.

The representative of Malawi called on Brazil tdram from implementing the proposed
regulations and to consider less restrictive messtivat would comply with WTO obligations
while safeguarding the economic well-being of Mala®wurthermore, Malawi called on Canada
to overturn Bill C-32, and also called on other Mms to refrain from adopting similar

legislation in the future. Finally, he noted thataBl had ratified the World Health

Organization's Framework Convention on Tobacco @bECTC) and asked Brazil whether
it's current proposal contradicted or implicitly demmined the purpose and spirit of the



interpretive declaration it had made. He noted Malawi, and the Executive Council of the
African Union, had endorsed the Declaration of #fican Ministers of Trade on the
Framework Convention on Tobacco Control.

The representative of Zambéxplained that while his delegation did not questhe objective
of Brazil's measure, namely of protecting humanltheand preventing deceptive practices,
Brazil's regulation could have major trade impiigas, and could violate Article 2.2 of the TBT
Agreement. He informed the Committee that the Beaw measure had been extensively
discussed during the WHO FCTC Fourth Conferendb@Parties held in 2010. Furthermore,
Zambia was of the view that the submissions byWeking Group on Article 9 of the FCTC
had not been fully adopted and as a result, thedatanof the Working Group had been
extended to the Fifth Conference of the Partidsedgled for October 2012. In particular, the
Working Group on Article 9 would undertake furtheork on issues relating to the definition
and measurability of attractiveness and palatgtulfitingredients necessary in the production of
traditionally blended cigarettes. He noted thatirhad fully participated in past deliberations.

Because of the potential implications of the Biamiland other similar measure on traditionally
blended cigarettes, and the tobacco varieties fapéxiblended cigarettes, the representative of
Zambia posed a number of questions: What sciengfidence and experience from other
countries had Brazil considered in preparing tagutation? On the basis of that evidence, how
would banning the production and sale of tobac@®tgroducts containing additives protect
human health and deceptive practices in Brazil? aW#cientific evidence had been used to
measure the effect of ingredients on the palatglwfitobacco products?

He also questioned why Brazil had gone forward ighregulation, which it had stated was
based on the WHO FCTC, when the relevant FCTC Wgrikdroup had not finished its work.
He reiterated his understanding that the guideloe#sg prepared by the Working Group would
not be completed until October 2012. Because theome of the Working Group on Article 9
would serve as useful guidance for countries copkatimg possible measures, Zambia saw
Brazil's measure as premature.

Moreover, the representative of Zambia said that Brazilian measure posed systematic
concerns for traditionally blended tobacco produchs this regard, he noted that the Fourth
Conference of the Parties to the FCTC had recodrize difficulties that could be associated
with blanket measures such as a total ban, andydmaral discussions had favoured restriction
over prohibition. He noted that Zambia was readgngage with Brazil on this matter, either
bilaterally or through other channels.

Finally, he commented that tobacco-related trade@ms had been on the agenda of the TBT
Committee for some time, and were likely to conginio be discussed as Members adopted such
measures to meet their national policy objectives falfil regional or multilateral obligations.

In order to facilitate coordination at the natiohevel, and to ensure the supportiveness of
obligations undertaken by Members is various naitilal fora, the representative of Zambia
proposed that the TBT Committee organize a jointting with the WTO and FCTC. Zambia
was of the view that it was important to find atilag solution and that this approach would be
the most effective way of addressing Members' tobamoncerns in a holistic manner. He
highlighted that this discussion closely mirror@dikar discussions on specific trade obligations
set out in multilateral environmental agreementlation to WTO rules.

The representative of Mexicstated that his delegation shared Brazil's objeatif protecting
human health. However, he was worried that theilB@a measure not only followed the same
path as the Canadian Bill C-32, but was in facten@strictive since it also banned menthol.
He noted that while Mexico’s exports of tobaccoduats to Brazil were currently limited as
compared to other Members, the proposed regulatmnd impose a barrier to future growth
potential.




The representative of Mexico elaborated four speabncerns with the Brazilian measure.
First, relating to Article 2.9 of the TBT Agreemeiitwas Mexico's understanding that after the
deadline of 31 March 2011 for presenting public oents on the draft resolution, Brazil could
potentially implement the measure immediately, aithCongress examining it. He asked for
clarification on whether Brazil intended to implem¢he measure immediately following the
deadline of public consultation.

Second, it was the view of Mexico that the measuss inconsistent with Article 2.2 of the
TBT Agreement as it was more trade restrictive timcessary to achieve the legitimate
objective of protecting public health. He explairtbat other countries had successfully used
less restrictive measures, such as limits on asdi@vels, without banning their use, to reach
their human health objectives. He also echoedigue\vinterventions to the effect that, to date,
no study or scientific evidence supported regutatid the type proposed by Brazil's draft
resolution.

Third, he noted that technical regulations showddbbased on the use of products rather than
design or descriptive characteristics. As suchrdgplating ingredientper seinstead of only
tobacco products that presented certain charaitemslditives, he believed that Brazil's
regulation was contrary to Article 2.8 of the TBGr&ement.

Fourth, he stated that the fact that Brazil's draffulation was purportedly based on the WHO
FCTC had no relevance as to whether the measurenias with WTO Agreements, as would

be the case with any convention in another inténat organization directing the actions of
Members, since the WTO Law System was in genetéktgntained. Moreover, he claimed
that Brazil's proposed measure did not even falhiwithe mandate of the FCTC. At the
FCTC's fourth Conference of the Parties (COP 4Navember 2010, Parties had partially
adopted the guidelines of implementation of Articleand 10 of the FCTC. He elaborated that
section 3.1.2 of these guidelines had establishedmeasures considered necessary to regulate
ingredients of tobacco products would have to ls=th@n conclusive scientific evidence and on
the experience of other countries.

In spite of the fact that these guidelines alloviedrestrictions on the use of ingredients, he
explained that Parties at COP 4 had deemed it s@ceto have additional scientific evidence

to establish links between the banning of ingredieand the addictiveness or toxicity of

tobacco products. Indeed, this point was to bthéurdiscussed at COP 5 in 2012. As such,
Mexico was of the view that Brazil's proposed measvas premature. Moreover, Mexico was
concerned that a tobacco producer such as Braszilfel@wing a precedent that could lead to

confusion for other Members as to how they shoelgulate tobacco products. He echoed
Zambia's proposal to organize a joint meeting wlith WHO Secretariat of the FCTC so as to
increase awareness of TBT issues and coherencethithinternational organizations.

The representative of Indonesequested clarification on a number of issuededlto Brazil's
draft regulation. First, regarding the definitioh tobacco products, he asked whether these
definitions extended to crafted cigarettes. Secbmdasked what international laws Brazil had
referred to in establishing maximum levels of pasitile tar, nicotine and carbon monoxide.
Also had sought further explanation as to the nafi® for the inclusion of each additive, and
whether the prohibition applied to both smoke amdleless products.

Third, he explained to the Committee that Articlef4he draft resolution prohibited the use of
any description on tobacco product packaging oredthng materials that could give
consumers misleading information. Referring to dgosuch as class, ultra-low content, low
content, soft, light, mild, moderate, and high-em} he asked Brazil to clarify which words
were prohibited and provide examples of words gé&limitted. In this regard, he asked whether
Brazil planned to initiate a process to pre-apprpaekaging and whether the use of brand
names which contained prohibited words would alsddnned.



Fourth, he noted that Annex | to the Brazilian tdrasolution outlined a number of exceptions
to the ban on the use of additives, for instandgjtizes that were required to manufacture
tobacco products had been excluded. He asked|Boazxplain how and why certain types of
additives could be excluded from the ban. Fifth, dbserved that in Article 3 of the draft
resolution, limits for tar, nicotine and carbon rogitle in the cigarettes sold in Brazil had been
determined by quantitative laboratory analysis. dd&ed which standard Brazil had used to
determine quantitative analysis and the kinds lodiatories that were recognized to perform the
analysis.

Finally, in relation to Article 2.9.2 of the TBT Agement, he noted that Article 4 of Brazil's
draft resolution stated that the measure would teKect immediately. He asked for
clarification on this matter, and in particularaiid how long a transition period for compliance
would be permitted for manufacturers and importdrsigarettes. If the measure was to apply
immediately, he asked if this meant that Brazilarglgd the problem as urgent, as described in
Article 10 of the TBT Agreement.

The representative of Tanzamated that Tanzania was one of Africa's major ¢cobagrowing
countries, and that Brazil's proposed law wouldugis his country's tobacco leaf exports and
imports. He explained that the Brazilian markeswaedominantly a traditional-style blended
cigarette market. Traditional blended productsdudiéferent grades of Burley, Virginia and
Oriental tobacco and required blending with certagredients, which the Brazilian law sought
to prohibit. As such, tobacco manufacturers inzBnaould no longer to able to manufacture
traditional blended cigarettes for the Brazilianrke# or for export, which would have a
negative impact on imports of tobacco into Bramitjuding tobacco from Tanzania.

The representative of Tanzania further explaineat the Brazilian draft resolution would
introduce significant changes in tobacco blendsiciwtwould in turn impact demand for
different leaf grades of Burley, Virginia and Otightobacco. Tanzania was of the view that
the draft resolution was more trade restrictivanthacessary to meet the legitimate objective of
protecting public health. In particular, the dnadsolution would have a devastating impact on
Tanzania's tobacco leaf exports and Tanzania'stknng tobacco crop development prospects.
Tanzania produced an annual crop of approximat2|@QD metric tonnes, the majority of it
being Virginia tobacco. Moreover, approximately0iD0O families were involved in growing
tobacco, with over 95 per cent of the crop beingogted to manufacturers worldwide,
including Brazil. This generated annual revenudJ8D231 million in export earnings. He
noted that any measure that restricted blendedratiga would therefore have devastating
implications on Tanzania's earnings. Other caspschad been struggling in global markets in
terms of price, and tobacco had become the leaxdisly crop in Tanzania.

He stated that the Brazilian draft resolution coelasily be implemented in a less trade
restrictive manner, while still meeting its objeeti He reminded the Committee that Article

2.2 of the TBT Agreement prohibited WTO Membersriradopting technical regulations that

had the effect of creating unnecessary obstacl#gade meaning that technical regulations shall
not be more trade restrictive than necessary fo &legitimate objective, taking into account

the risks that non-fulfilment will create. He adK@razil to explain how its draft resolution was

consistent with these requirements.

The representative of Tanzania also noted that pentifal guidelines on Articles 9 and 10 of the
WHO FCTC had been adopted during its Conferencth@fParties in November 2010. In
particular, section 3.1.2 of the guidelines hadcgth emphasis on the need for scientific
foundation of measures. Tanzania was also of i that Brazil had not demonstrated that
traditional blended cigarettes exhibited disceradlavours.

Finally, he explained that Article 12.3 of the TBBreement required Members to ensure that
their technical regulations did not create unneargssbstacles to exports from developing



country Members. According to Tanzania's inforimatiBrazil imported over USD6 million of
tobacco from least-developed countries, Tanzamladed, and over USD60 million from other
developing countries. As such, Brazil's resolutiould negatively impact developing
countries, particularly LDCs, whose developmentzBizad always supported. He urged Brazil
to adopt a regulation that would take these corscand obligations into account.

The representative of Zimbabvaéso supported the health objective behind Beaagulation,
but cautioned that this topic needed to be adddessea scientific manner, which did not
contradict the TBT Agreement. He explained thatlzabwe was one of the major producers of
Burley and Virginia tobaccos; that the industrygeted employment for many Zimbabwean
families; and that tobacco was the country's larfgeeign currency earner. If implemented, the
measure would have a devastating effect on employrfigreign currency earning and on the
general state of the Zimbabwean economy. He uByadil to wait until after COP 5 of the
FCTC to proceed with its legislation on this toplde noted that basing regulations on scientific
evidence and the TBT Agreement would facilitateléraather than obstruct it.

The representative of the Dominican Repubhared the concerns of others and explained that
by prohibiting additives, Brazil's regulation cdhgied a de facto prohibition on the
manufacture and sale of traditional blended cigesetand the additives used therein. As a
result, this would give rise to a prohibition orethse of Burley and Oriental tobacco in Brazil.
Conversely, Brazil's regulation would allow the ttonous production of cigarettes free of
additives, using only cured tobacco, of which Brazs the world's largest producer.

The Dominican Republic was of the view that Brazitteasure did not comply with Articles 2.2
and 2.8 of the TBT Agreement. He elaborated tharder to determine whether a measure was
excessively trade restrictive, Members had to amrsscientific and technical information. In
particular, he expressed concern that the measasanare trade restrictive than necessary. His
delegation believed that the measure sought toilmtotraditionally blended cigarettes,
notwithstanding the lack of scientific evidence whng that they provided tastes and flavours
different from the characteristic ones of tobacéarthermore, the measure was incompatible
with Article 2.8 of the TBT Agreement, since it wdsmsed on design or descriptive
characteristics. As an alternative, the represestauggested that Brazil prohibit tobacco
products that presented fruity or sweet flavourféei@nt from tobacco.

He asked whether Brazil's proposed measure had Ibesed on scientific evidence.

Specifically, he asked whether scientific evidemsésted showing that flavours that do not
provide distinctive flavours such as fruit or svweeebuld give rise to an increase in smoking.
Furthermore, he inquired if there exited evidenbewsng that traditional cigarettes were

particularly attractive to youths as compared toedutobacco, or that additive-free tobacco
products were less harmful or addictive than tobgmmducts containing additives. If such
evidence existed, he requested that it be sharddthhe Committee. He also asked if other
legislative solutions had been examined and hoecéife these alternatives were in terms of
reducing the incidence of smoking as compared égptioposed measure. Finally, he inquired
whether Brazil had carried out an evaluation of pb&ential impact of the draft resolution on

the production and trade in cigarettes.

The representative of Mozambiquwted that while his delegation did not objectthe
objective of protecting human health, behind Btaziroposed regulation, Mozambique, as a
tobacco growing country, was concerned about thesipe implications for tobacco leaf
exporters. He claimed that by banning additivies,rheasure would effectively ban traditional
blended cigarettes and ban the use of Burley anenftat tobacco in Brazil. He expressed
concern that the measure would negatively affeczaitbique’s export revenue and economic
and development prospects.



He explained that Mozambique exported USD2 milli@n year in terms of tobacco to Brazil.
This amount was significant for Mozambique who hibge see increased tobacco export
volume to Brazil. He requested that Brazil adoptesmsure that did not create technical barriers
to trade for tobacco originating from developingiatries, for which tobacco was often a main
export product. He supported Zambia's proposalrg@nize a joint discussion between the
WHO and WTO on this matter.

The representative of Ecuadooted that his country was an exporter of tobamu tobacco
blends to Brazil. He his delegation recognized ldgitimacy of the objective of protecting
human health. However, he reminded the Commitfe®leambers' obligations to not adopt
regulations that could create unnecessary batigetade, in line with Articles 2.2 and 2.8 of
the TBT Agreement. He elaborated that for meastwebe in compliance with the TBT
Agreement, they needed to be backed by techniedysia and sufficient scientific evidence to
justify their adoption or promulgation. Ecuadorsaaf the view that Brazil had alternative
political options, which could be effective in réamy their legitimate objective without
prohibiting in ade jureor de factoway, the trade of tobacco in the Brazilian markeally, he
supported Zambia's earlier proposal, noting thiatwlould help clarify the necessary measures
for the control of tobacco consumption and the gailons that Members have under the
multilateral trading system.

The representative of Jordamoted that his delegation supported the Brazilia@asure's
objective of protecting human health. However,shggested that when dealing with human
health, scientific evidence needed to exist. Heheequestioned whether scientific evidence
existed in this regard and whether the Braziliarasnee was in line with Brazil's obligations
under Article 2.2 of the TBT Agreement. Jordan whthe view that the Brazilian measure was
far more restrictive than necessary.

The representative of Kenyaformed the Committee that his delegation wouwldrsit written
questions to Brazil later that day.

The representative of the Former Yugoslav Repudfli®lacedoniaexpressed concern with the
direct effect of the implementation of Brazil's posed regulation on trade in Oriental tobacco,
of which Macedonia was the second largest exptot8razil in 2010. Moreover, he cautioned
that such a regulation would jeopardize the vulpler&conomies of countries in transition and
least developed countries, especially in a peribérwMembers were not progressing on the
Doha Development Agenda, and were feeling the hagaffects of the global economic crisis.

The representative of Chileas concerned that this type of measure couldsiah unnecessary
barrier to trade. For this reason, he called oazBito provide the scientific evidence upon
which they had based their measure. He reitethttdhe WHO FCTC guidelines detailed the
necessity of scientific evidence before taking taguy decisions. While Chile supported the
legitimate objective of reducing the consumptiortatfacco products in order to protect public
health, they considered this measure more tradeéctase than necessary.

The representative of Nicaragwansidered that Brazil's regulation would resttigtde in
tobacco products more than necessary. More spaityfi the measure would form an obstacle
to trade, violating Article 2.2 of the TBT AgreemenShe explained that while the objective
behind the measure that Brazil had set forth indtification to the WTO was recognized under
Article 2.2 of the TBT Agreement, Nicaragua was awtare of any scientific evidence upon
which the measure had been based, notably pedainithe use of additives and human health.
She requested that Brazil provide information om shientific evidence upon which they had
based the development of this measure.

The representative of Hondurgsned others in voicing concern over the impéett tBrazil's
regulation would have on its exports. She noted Hionduras recognized the protection of



public health as a legitimate objective, but washaf view that the Brazilian measure was
excessive and would generate unnecessary baroidrade. She explained that the measure
would prohibit virtually all additives (including emthol) instead of only prohibiting pertinent
additives, as was the case in other jurisdictiods such, this could representda facto
prohibition to the trade of certain tobacco product

She noted that the Brazilian measure would protthigituse of Burley tobacco in Brazil, which

Honduras produced. This would cause Honduras'rexpm fall, lead to job loss, and dampen

the country's economic prospects, especially gihenscarcity of alternatives for Honduras.

Moreover, she claimed that the measure had notliessd on scientific evidence proving that a
specific flavour or certain additive would giveait a certain pattern of consumption or make
tobacco products more attractive.

She recalled Articles 2.2 and 2.8 of the TBT Agreatnand suggested that other types of
measures could be put in place that would not leawvenpact on the final elaboration of the
product. Moreover, regarding Article 12.3 of th&Tl Agreement, she noted that Brazil's
measure would create an unnecessary obstacle tmabme of developing countries. She
asked Brazil to explain how they would take intacamt the special circumstances of
developing countries.

The representative of Culerhoed the concerns expressed by others regalBdaxmil's draft
regulation. His delegation was of the view thatsae@ntific evidence existed which proved a
causal relationship between the use or pattertsbatco smoking and the flavour and additives
they contained; or that cigarettes with additivesevmore harmful or more attractive to youth
than those which did not contain additives. Ashsu€uba was of the view that this measure
was unlikely to contribute to decreased tobaccseoption in Brazil.

While Cuba fully supported the objective of redgcihe incidence of smoking habits among
young people and the population in general, theseved the view that the regulation would
unnecessarily restrict trade. Additionally, he lakped that his delegation was concerned that
the regulation could create a precedent, leadihgrdlembers to establish their own lists of
additive restrictions, in turn leading to uncertgiand unnecessary obstacles in terms of trade
flows. He suggested that Brazil consider adop#irigss restrictive regulation, similar to other
countries that had banned tobacco products higaipfired with aromas. This approach was
preferable since the regulation was based on tHferpgnce of the product rather than design
and descriptive characteristics, as enshrined fitlar2.8 of the TBT Agreement.

The representative of Colomhbielieved that Brazil's regulation violated Artide of the TBT
Agreement. He explained that while Colombia waslyeto abide by the commitments it had
made under the FCTC, discussions on questionsditivaes in tobacco products should be dealt
with at the WHO.

More specifically, he commented that Brazil's braagtrictions on tobacco products and
additives would be detrimental to cigarette trasigecially for Burley tobacco, which required
additives to process this tobacco into Americamdleigarettes. The representative claimed
that the WTO was not the forum to discuss whetlrena the measure would affect the
smoking patterns of youth. Regarding the broadgeative of protecting public health, he
claimed that no evidence existed showing that todb@coducts containing additives were more
addictive. He highlighted that Brazil had raiséaiikr concerns over Canada's draft tobacco
regulation at previous TBT Committee meetings, cegu€olombia to question why Brazil was
now going forward with its own similar legislation.

His delegation was of the view that local tobacecodpcers in Brazil had influenced the
adoption of this regulation. According to 2008ufigs published by the Brazilian farming
sector, Virginia tobacco represented 80 per cerdlloBrazilian tobacco production, Burley



tobacco 14.8 per cent, and others 5.4 per centcalde the measure would be easier to
implement for Virginia tobacco producers, he expeglsthe view that the measure would
discriminate against those Members that produdeer oarieties of tobacco.

The representative of the European Unsgbated that the proposed Brazilian measure would
imply that exports of traditionally blended tobacpooducts to Brazil would have to be
discontinued. Moreover, it would affect exportsadflitives used in tobacco products from the
European Union. She confirmed that the EuropeanrUsupported the objective of protection
of human health, which was in line with the WHO RCTShe noted that the European Union
was itself in the process of revisiting its TobadDirective in order to implement the
recommendations of the WHO and in this regard loatksquestions for Brazil.

First, she asked for the background regarding Bsaapproach and reasons motivating the
proposed ban on all additives, including sugarsorddver, she inquired as to the grounds
justifying a ban on additives, rather than settimgts. She asked whether Brazil had evaluated
other legislative solutions, and whether it hadiedrout an assessment to determine if these
alternative solutions were less effective in desirga smoking rates than the proposed
approach. She recalled that the Partial guidefioesnplementation of Article 9 and 10 of the
WHO FCTC recommended that Parties consider sdergifidence when determining new
measures on ingredients.

Second, she enquired as to whether Brazil had sextdéke impacts of the measure, including
impacts on the consumption of tobacco productspalrticular, she asked if Brazil considered
whether smokers might shift to other type of citieiethat did not contain additives, such as
Virginia tobacco. If an impact assessment had lwaeried out, she asked that its conclusions
be shared with the Committee.

Finally, she enquired about the timing for the atwpof the proposal, and whether it would be
necessary to issue any implementing measures hbfese requirements could be put in force.

The representative of Brazllarified some points regarding its National HeaBurveillance
Agency (ANVISA)'s Draft Resolution No. 112. He edsed that the proposed technical
regulation had been notified to the TBT Committele. addition, a period of four months,
ending 31 March 2011, had been given to Membensatke their comments. He confirmed that
all comments received would be duly taken into aotdefore the final technical regulation
was published.

He confirmed that the objective of the measure wagrotect public health through the
reduction of cigarette attractiveness. In respdoddexico's claim, he noted that Brazil was an
important producer and consumer of Burley tobaecal that there was no reason to suggest
any kind of discrimination in this measure. Herifiled that there would be no requirement for
this measure to be approved by the Brazilian Casgras it was completely under the scope of
ANVISA's competencies. He also confirmed that theasure had been based on the WHO
FCTC and its implementing guidelines.

With regard to the adequacy and necessity of tbpgsed technical regulation, Brazil was of
the view that the measure was adequate. Sincevidieation of the presence of aromas and
flavours is subjective, previous attempts to prithibem without prohibiting additives had
proven to be ineffective. He also noted that thezian Government had received indications
that the tobacco industry had mastered the techpoto process Burley tobacco without
additives since 1996, thus leaving no grounds lfegations that prohibiting additives woutie
facto prohibit Burley tobacco. In addition, he notedttsome countries produced and sold
blended cigarettes using Burley tobacco without dldditives that this measure intended to
prohibit.



He informed the Committee that the Brazilian retpria authorities had information
indicating that additives increased the effect mbtine, thus making cigarettes more
addictive.  Sugar for example, when burned, becanesubstance known as
Acetaldehyde, which made cigarettes more addictivealditionally, some additives
themselves were harmful to human health since viduent they released carcinogenic
substances. He noted that he had referencesdbtakse studies and would be willing
to share them with Members. Finally, he expressedpenness to further discuss this
issue bilaterally with interested delegations.

Peru, UE e Noruega x Brasil — Canned Sardines - Misterial Act N° 406, 10
August 2010 (G/TBT/N/BRA/386)

Brazil — Canned Sardines - Ministerial Act N° 406,August 2010 (G/TBT/N/BRA/386)

The representative of Pemaised concern about Brazil's draft technical la&tigpn for the
identity and quality requirements for canned saslin She informed the Committee that her
delegation's concerns were laid out in detail ioweent G/TBT/W/334. She explained that for
many years, exporters of Peruvian sardines hadli fdifgculties entering the Brazilian market.
While Peru had tried to export tlgngraulis species of sardines to Brazil under denominations
"Sardines X", Brazilian authorities had not allowth@ use of this denomination, in spite of
their inclusion in Codex Stan 94 for tinned sardind his new regulation would make it even
more difficult for the exporters of Peruvian saedinto enter the Brazilian market, as it would
exclude from trade denominations "Sardines X". uPgas of the view that this regulation
contravened Articles 2.2 and 2.4 of the TBT Agreethand ignored Codex Stan 94 as a
relevant international standard.

She explained to the Committee that Codex Stanistdd| 22 species from which sardines,
canned sardines or other types of sardines coufitdpared. She expressed concerned that the
Brazilian regulation moved away from Codex Stan9hich permitted the use of the
denomination "Sardines X" for tinned sandines frafn of the 22 species listed under the
international standard, includingngraulis Ringens Article 3 of Brazil's draft regulation
excluded 14 of these species, includifigaulis Ringensand Article 5 prohibited the products

of theEngraulis Ringenspecies from using the denomination "Sardines Mie representative
guestioned why Brazil deviated from Codex Stan @4why it considered this international
standard inappropriate or inefficient to meet ligeotives.

Peru was of the view that this draft regulation wa®mpatible with the TBT Agreement, since
the Agreement specified that international starslatibuld be used as the basis for technical
regulations. She stated that Codex Stan 94 wasidmyed as an international standard and
noted that many WTO Members, with heterogeneousuwuption patterns, e.g. EU, Canada,
Colombia and Uruguay, followed the standard, maktngossible for theEngraulis ringens
species to be used for the processing of tinneddii®ss X". Moreover, the representative of
Peru expressed concern that this regulation woakk megative implications for Peruvian
exports ofEngraulis ringens.

She asked that Brazil align its regulation with €odStan 94, namely, accepting the
denomination of "Sardines X" fdgngraulis ringens. Furthermore, she asked for clarification
on Brazil's objective in putting in place this taal regulation, how it was justified under
Articles 2.2 and 2.4 of the TBT Agreement, whewatld come into force, and why Brazil had
not applied Codex Stan 94.



The representatives of the European Urémd Norway like Peru, were concerned that the
Brazilian regulation significantly diverged frometlinternational standard for canned sardines,
Codex Stan 94. The representative of the Europedéon asked why Brazil had not aligned its
measure with this standard, and requested an upddtes state of play of the draft regulation.

The representative of Brazilformed the Committee that the final version tsf draft
technical regulation on the quality and identitysafdines had not yet been published,
and there was no forecast as to when the publicatmuld take place. All comments
received during the public consultation, includithgpse received from Peru after the
deadline, would be taken into account. He condutiat the Brazilian government was
in the process of analysing the comments, and hlizatlelegation remained open to
further discuss the issue bilaterally.

México x Brasil — Disposition (Portaria) n® 371, Deember 29th 2009 and
Annex; INMETRO approves Conformity Assessment Requements for
Security of Electronic Appliances (G/TBT/N/BRA/343and Add.1)

Brazil — Disposition (Portaria) n°® 371, Decembertt22009 and Annex; INMETRO
approves Conformity Assessment Requirements fari§eaf Electronic Appliances
(G/ITBT/N/BRA/343 and Add.1)

The representative of Mexiaeferred to conformity assessment issues for releict and other
domestic items related to Brazil's notification G/M/N/BRA/343/Add.1. He first stated that
Mexico shared Brazil's legitimate objective of emsy consumer safety through conformity
assessment. The original notification of this measvas made on 4 September 2009, which
stated that public consultations would be held DWETRO related to the conformity
assessment procedures for security and safetgafehic appliances.

The representative explained that the second aatidonformity assessment requirements were
laid out in government provision 371 of Decembed@Qublished in the Official Journal on 31
December 2009, as notified in G/TBT/N/BRA/343/Add.1A transition period was also
established: as of 1 July 2011, all household nwotufed appliances would have to comply
with the provisions; as of July 2012, market erftwy all appliances would be conditional on
meeting the requirements; and, as of January 20&3narketing of these goods would have to
occur in accordance with relevant provisions ofrthe/ conformity assessment requirements.

He noted that there was a compulsory certificagimtess for this type of appliance that had to
be carried out by an INMETRO accredited certifieatbody. The mechanism for conformity
assessment would be mandatory certification ofirtigorting producer, thus permitting use of
the seal of compliance. The representative exgththat the seal of compliance was designed
to communicate the level of confidence in produwstformity with relevant product standards,
according to the legal provision of Brazil. He ewbtthat the seal must be granted by a
certification authority, and must be marked bothtbe labelling and the packaging, and be
visible and readable. Furthermore, it must be bs$ed by a system of redress for consumer
concerns or complaints. Two types of authorizatiware envisaged for use the seal:
certification with evidence; and evaluation of tipgality certification through inspection. The
former involved an extensive process of gatherivigence, evaluating product quality, and
production processes, including special evaluationsertain cases. The latter involved
certification per batch of products, through ingjmecon a per need basis.

The representative of Mexico recognized the rigit Bvazil to implement conformity
assessment requirements that it deemed appropridveever, in this particular case he was



concerned about the excessive and unjustified inggbsed on Mexico’s export industries by
mandatory compliance. Therefore, he hoped thatrratives could be found to facilitate
bilateral trade of these products, which would gugge their security and safety, yet be less
cumbersome and difficult for countries concerned.

The representative requested that Brazil providerimation as to the possibility of creating
mutual recognition agreements for the conformitysath products, and whether they were
envisaging accreditation of exiting conformity assaent bodies in other countries in this
context. He asked what considerations led Brazildamand mandatory certification and use of
the seal of conformity for these products. He aesaght information on the deadlines and
timeframes required to obtain these certificatiomsg whether the necessary infrastructure
existed in order not to create unnecessary bartiergrade through delays. Finally, the
representative inquired as to whether Brazil em@daextending the scheme to other products
beyond domestic electrical appliances.

The representative of Brazixplained that Ministerial Act N0.371 of 29 Deceanl2009 was
notified to TBT  Committee through  document G/TBTBRA/343  and
G/TBT/N/BRA/343/Add.1. The act was published aféepublic consultation process, which
was initiated six months before the publicatiorthed final technical regulation. He stated that
compliance with the requirements of the regulatimuld become mandatory in July 2011, July
2012 and January 2013, depending on the goods rrmtte Members therefore had reasonable
time to participate in the regulatory process, tanaldapt to the new requirements.

The representative responded that the decisiomémdatory certification was based on
the assessment of the risks posed by these proddetsioted that the objective of the
measure was to ensure the safety of electricalaap@s commercialized in Brazil, and

that the regulation was applied without discrimimiatbetween domestic and foreign

products. Furthermore, the regulation was basedredevant IEC standards for

household electrical appliances. The represemetatiplained that foreign bodies could
perform the certification, provided that those lesdmet the requirements laid out in
Article 13 of the regulation. With regard to MRA® stated that Brazilian regulatory

authorities examined the adequacy of negotiatirgh sastruments on a case-by-case
basis. Finally, with respect to extending compryscertification to other sectors, he

clarified that the need to establish mandatoryifeeation depended on assessments
performed by regulatory authorities, especiallated to the risks posed by products,
and any future decisions related to certificatiayuld follow this principle.

UE, EUA e México x Brasil — Alcoholic Beverages (BT/N/BRA/348 and
Suppl.1)

Brazil — Alcoholic Beverages (G/TBT/N/BRA/348 anfdih 1)

The representative of the European Uniequested an update on the state of play, haweg b
informed at the last TBT Committee meeting that Zdravas in the process of reviewing
responses to its public consultation and TBT rmaifon. She also requested an indication of
when a draft proposal was likely to be made avbilab

The representative of the United Stettsted that comments had been submitted pridrettast
meeting, which went into detail on many questiond aoncerns, including the treatment of
abbreviations, illustrations on labels, registmatioumbers, certain font requirements, and
implementation periods. He asked for an updatehenprocess for taking these, and other
concerns, into account in the publication of tmaffimeasure.



The representative of Mexialso requested an update on the state of playeaqdired as to
whether or not previous comments had been takercomsideration.

The representative of Brazilfformed the meeting that the Brazilian authositieere still in the
process of examining comments received on its degjtilation on beverage labelling, and
assured Members that their comments would be takenaccount before publication of the
final measure. He emphasised that the draft meabad the legitimate objective of
guaranteeing an adequate level of protection afainmation to consumers, without creating
unnecessary obstacles to the regular flow of beeeexports to Brazil, and the requirements
laid down in the draft regulation would apply eduaio domestic and imported alcoholic
beverages.

Referring to questions raised in previous TBT Cottersi meetings concerning the
obligation of including an import identification mber on the label, he explained that
this requirement aimed to adequately protect coessinas information concerning the
importer was crucial in establishing legal respbitity. He clarified that labels would
not necessarily require redesign for the Brazilaarket, as the import identification
number and other mandatory information could béugted on a supplementary label.
He reaffirmed that the prohibition of illustrationsould not impede the use of
established trademarks, and restriction of useeond such as "home made", "reserve"
and "colonial" were designed to protect consumens fbeing misled as to the quality
of the products. Finally, he welcomed further dssgions through bilateral channels for
clarification of other specific issues, and statteat no forecast had been made for the
publication of the final version of this measure.

EUA e UE x Brasil — Instructions for Registration for Labels of Imported
Products of Animal Origin (G/TBT/N/BRA/385 and Adds 1 and 2)

Brazil — Instructions for Registration for Labelslmported Products of Animal
Origin (G/TBT/N/BRA/385 and Adds 1 and 2)

The representative of the United Stagspressed its gratitude to Brazil for respondimghe
comments submitted by the United States on thigigs November 2010. He reported that the
United States greatly appreciated Brazil's willieg® to address the United States' concerns by
amending the registration form for labels of impdrproducts of animal origin. In addition, he
noted that Brazil and the United States continoduatve constructive discussions in this regard,
and expressed its impression that Brazil was keeoonhtinue to cooperate with the United
States to clarify the United States' remaining eong on this issue. Finally, he expressed the
United States' interest in holding a meeting betwide technical experts of both countries,
especially considering that Brazil's measure wasnter into force on 1 April 2011.

The representative of the European Ureapressed her delegation's concern regardingeibe n
to register the labels of products of animal origid have them approved before they could be
marketed in Brazil. She stated that the EuropeaioriJcontinued to monitor the situation to
ensure that this requirement was not creating wssaey delays and costs for EU exporters.

The representative of Brazitformed the meeting that the proposed measurebbad
reviewed at the end of 2010, taking into accoumlt ¢domments received from other
Members on the issue. Additionally, he reporteat the deadlines to comply with the
new requirements had been extended and expressdwe that these modifications
would help to alleviate some Members' previous eons




