SPECIFIC TRADE CONCERNS (Retirado do documento G/TBT/M/45)
New Concerns

Israel e Chile x Alemanha - Changes in the Prohibition of Chemicals Ordinance

Germany — Changes in the Prohibition of Chemicals Ordinance

The representative of Israel drew the Committee's attention to the changes that Germany intended to
apply to its Prohibition of Chemicals Ordinance. He expressed concerns about the fact that,
following the proposed changes, some chemicals that were widely used as fertilizers would be listed
as propellants for explosives. It was noted that the proposed regulation would require registration
and training from the importers of the listed "explosive substances".  His delegation was
particularly concerned about two substances incorporated in the new list which were mainly
produced in Israel: sodium nitrate and potassium nitrate. The representative of Israel pointed out
that calcium nitrate, a substance with similar chemical properties, was not listed as an "explosive
substance". Israel believed that the inclusion of sodium and potassium nitrate in the list was an
unnecessary obstacle to trade and that the measure could create competitive distortions for Israeli
products.

The representative of Chile shared the concerns expressed by Israel.

The representative of the European Communities explained that the draft neither provided for a
prohibition of substances nor did it lay down a technical regulation as defined in the Annex 1 of the
TBT Agreement; it only provided for certain selling arrangements such as the obligation for buyers
to identify themselves. This was why the draft had not been notified under the TBT Agreement.
However, the European Communities took note of the comments provided and expressed
willingness to discuss this issue bilaterally.

Chile x Colombia - Regulation on Wine labelling

Colombia — Regulation on Wine labelling

The representative of Chile expressed concern about a new standard on the labelling of liquors and
wines which had entered into force in Colombia, as contained in the Decree 22/70 of 23 June 2008.
His delegation was particularly concerned about the fact that there had neither been consultation
prior to the publication of the decree nor a notification to the WTO. The nature of the measure was
also unclear. He asked the delegation of Colombia to provide additional information on the nature
and objective of the measure and recalled that the obligation contained in the TBT Agreement with
respect to providing a reasonable time for comments had not been met.

The representative of Colombia took note of the concerns raised, and asked Chile to also send their
comments to the Enquiry Point in Colombia.

Coréia do Sul x Indonésia - Zinc Coated Steel Sheet




Indonesia — Zinc Coated Steel Sheet (G/TBT/N/IDN/17)

The representative of Korea raised concerns about the draft Decree of the Ministry of Industry
regarding a Mandatory Indonesian Standard (SNI 07-2053-2006) for Zinc coated steel sheet, which
had been notified on 1 October 2007 by the Indonesian Government. The Enquiry Point of Korea
had submitted questions to Indonesia on 20 June 2008 and an answer was expected. In particular,
he pointed out that that intermediate goods which were used in car manufacturing and consumer
electronic goods were not directly related to consumer protection. Therefore, they needed to be
excluded from a list of necessary accreditation goods in order not to give rise to any unnecessary
trade restrictions. He stressed that similar measures should be notified promptly to the TBT
Committee in the future.

The representative of Indonesia informed the Committee that a reply was being prepared which
would be sent shortly to the Enquiry Point of Korea.

UE x Indonésia - Requirements for Rubber Hoses for LPG Gas Stoves

Indonesia — Requirements for Rubber Hoses for LPG Gas Stoves (G/TBT/N/IDN/19)

The representative of the European Communities raised an issue with regard to a Ministerial Decree
affecting rubber hoses, notified on 5 February 2008 (G/TBT/N/IDN/19). In particular, her
delegation was concerned about the provision which stated that the colour of rubber hoses had to be
in orange. It was noted that orange was not the colour generally used for gas stoves; the colours
used in common practice were blue or white and these were not imposed by any rule or standard.
The European Communities believed that the colour requirement did not fulfil a legitimate
objective and thereby created an unnecessary obstacle to trade contrary to Article 2.2 of the TBT
Agreement.

The representative of the European Communities noted that written comments had been provided,
including with respect to certain drafting incoherencies in the notification. Her delegation requested
Indonesia to take into account the comments and to clarify whether the Ministerial Decree had
already been adopted.

The representative of Indonesia took note of the comments and informed the Committee that some
amendments were still being made; Members would be informed about progress as soon as

possible.

Japao x China - Energy Efficiency and Energy Efficiency Grades for Copy Machines

China — Energy Efficiency and Energy Efficiency Grades for Copy Machines (G/TBT/N/CHN/331,
Rev.1 and Suppl.1)

The representative of Japan appreciated the Chinese delegation's reply to comments on the Act
affecting copy machines, notified on 19 February 2008 (G/TBT/N/CHN/331/Rev.1). Nevertheless,
Japan raised further concerns on two specific points. First, there were no mandatory requirements
of this kind at the international level; the measure at issue could, therefore, constitute an
unnecessary obstacle to trade. Second, it was all but impossible to measure energy efficiency
accurately, and also very difficult to decide whether copy machines were copy or printer based. In
this respect, Japan invited China to clarify the scope of the measure.



The representative of China took note of the comments made.

EUA e México x Coréia do Sul - Country of Origin Labelling Requirements for Certain
Imported Fruit

Korea — Country of Origin Labelling Requirements for Certain Imported Fruit

The representative of the United States appreciated Korea's willingness to continue a dialogue with
respect to US concerns regarding Korea’s country of origin labelling requirements for certain
imported fruits. It was his delegation's understanding that the Korean Customs Service required the
labelling of country of origin on the actual product for seven types of imported fruit for bulk sale,
namely: sweet pumpkin, bananas, oranges, pineapple, melons, watermelons and durians.
Meanwhile, the rules for the like domestic products, which were governed solely by National
Agricultural Products Quality Management Service (NAQS) requirements, appeared to be much
less stringent. In fact, country of origin labelling did not need to be on each individual piece of
fruit, but could rather be on the container surface. The United States noted that the Korean
government had begun to modify its labelling requirements for fruits and vegetables; it was its
expectation that Korea would take steps to ensure that it treated imported and domestic fruits and
vegetables equally.

The representative of Mexico echoed the concerns expressed by the United States.

The representative of Korea noted that his delegation had had a bilateral meeting with the United
States and expected the issue to be concluded soon.

Previously raised concerns

Argentina (China, México, Brasil, Australia e Qutros) x UE - Regulation on the Registration,
Evaluation and Authorization of Chemicals (REACH)

European Communities — Regulation on the Registration, Evaluation and Authorization of
Chemicals (REACH) (G/TBT/N/EEC/52, Adds 1-5 and Add.3/Rev.1)

The representative of Argentina reiterated his delegation's concerns with respect to REACH and
drew Members' attention to two documents submitted in this regard (G/TBT/W/286 and
G/TBT/W/289). The EC regime in the area of chemicals continued to present serious difficulties
for Argentina as it distorted conditions of competition in trade in prepared chemical substances. He
drew the Committee's attention to the limited capacity of the European Communities and the
European Chemical Agency (ECHA) to provide adequate technical assistance to users. In addition,
the complexity of REACH, coupled with the lack of appropriate technical assistance, was
contributing to increased confusion and concerns among companies that were trying to comply with
REACH; Small and Medium sized Enterprises (SMEs) were especially affected.

The representative of Argentina recalled that, on 21 April 2008, Argentina had sent, through the
focal point of the TBT WTO Committee, two questionnaires with specific questions relating to
REACH. Also, the Argentinean petrochemical industry had sent the EC Helpdesk six basic
questions and still not received a reply other than a reference to a website which contained
information on REACH. This was not satisfactory. Moreover, there were questions about the legal



liability of the information provided on these websites. This situation was aggravated by the entry
into force of the period of pre-registration. Although Argentina had received some replies to
questions on 27 June 2008, these had yet to be analyzed. In sum, the REACH regulation was
complex, it lacked transparency and technical assistance was both insufficient and lacking in legal
validity. This resulted in confusion and concern amongst enterprises that were trying to comply.

The representative of Chinese Taipei associated himself with Argentina's comments and encouraged
the European Communities to take into account the impact of REACH on Small and Medium sized
Enterprises (SMEs), to publish all the technical guidelines for REACH and inform trading partners
about their availability.

The representative of Mexico joined other delegations in concerns expressed about REACH. While
thanking the European Communities for holding a workshop on REACH on 14 April 2008, he
nevertheless noted that concerns remained. Efforts to provide technical assistance to developing
countries needed to continue in order to enable these countries to implement the measures at issue
in the best possible way. Similarly, special and differential treatment needed to be provided.

The representative of Brazil shared the concerns already expressed by others, stressing the
difficulties imposed by the "Only Representative" requirement, especially in the case of SMEs. In
particular, the representative of Brazil recalled that Brazilian industry was seriously concerned
about the registration requirements for reacted monomers in polymers. He noted that REACH
exempted polymers from registration and evaluation, as they were widely believed to cause minimal
risk. Nevertheless, REACH required manufacturers or importers of polymers to register reacted
monomers used in the production of polymers. It was noted that such a situation could constitute
discrimination between EC and non-EC manufacturers, since only the monomers in the polymers
created by the EC manufacturers would be registered. Therefore, the representative of Brazil
encouraged the European Communities to clarify the rationale for the registration of reacted
monomers in polymers and give further information on the status of the related case recently
submitted to the European Court of Justice.

The representative of Australia joined the concerns expressed by previous speakers, emphasizing
the challenges faced by non-EC industries in complying with REACH. While Australia supported
the objectives of the protection of human health and the environment, the disproportionate impact
of such a policy on SMEs and the fact that the "Only Representative" provision could place higher
costs on non-EC producers and manufacturers remained a concern. The representative of Australia
welcomed the development of REACH guidance documents by the European Communities, but
noted that key issues for non-EC industries were unclear. More in-country or in-region assistance
from EC experts was necessary to assist the industry's understanding of pre-registration
requirements under REACH.

The representative of Japan raised some questions concerning REACH. He sought clarification on
whether substance manufacturers who did not directly export to the European Communities but
were upstream from other businesses could also appoint and register their substance through the
"Only Representative". It was noted that, in light of the limited timeframe for pre-registration
requirements, many Japanese firms would not be able to respond appropriately if such an issue
remained unclear. The representative of Japan sought confirmation on the future REACH schedule,
and in particular on the number of substances included therein and on whether the European
Communities would ask for Members' comments before reaching a final decision on the schedule.
He also requested the European Communities to base their decisions on approval of substances only
upon reasonable scientific evidence. He noted that, according to the "Guidance on requirement for
substances in articles" published in May, the concentration threshold of 0.1 per cent referred to the



average concentration of the entire article as produced or imported. However, dissenting views of
some EC member States created confusion and uncertainty in this respect and needed to be
eliminated. The representative of Japan also requested that foreign-based firms in European
Communities be treated without discrimination, and that their opinions be respected when
participating in "SIEF" (Substance Information Exchange Forum) — although, it was noted, an
exchange of information had been already underway.

The representative of Thailand referred to her delegation's previously expressed position on
REACH. While Thailand supported the objectives of the protection of human health and the
environment, the complexity of REACH was beyond the capacity of many developing and least
developed countries to understand and comply with. Particularly for SMEs, which represented the
majority of Thailand's industry.

The representative of China shared the concerns expressed by previous speakers. In particular, he
stressed the need for technical assistance to assist industries of developing countries in
implementing REACH. He encouraged the European Communities to send experts to China to
discuss the practical concerns of the industry. While appreciating the efforts made by the European
Commission to provide transparency, he nevertheless noted that Chinese industries were
particularly concerned about the high fees and charges associated with registration procedures, and
urged the European Communities to give further clarification on the fee structure, and to provide
special and differential treatment for developing countries. The representative of China also
expressed concerns about the current uncertainty of the "Only Representative" requirement. His
delegation urged the European Commission to further clarify this mechanism, explaining in
particular whether non-EC manufacturers could continue their exportation using the information
and data already submitted even once the Only Representative designated would go bankrupt.

The representative of Chile shared many of the concerns raised by previous speakers. Having set
up a committee meant to deal directly with REACH, Chile remained convinced that the
implementation of REACH would be complex. The main concerns of Chile were about the
complexity of the registration process and possible differences of interpretation among different EC
member States which could arise with respect to the implementation of REACH. The
representative of Chile reiterated the need for technical assistance from European experts, so that
REACH could be better understood and applied.

The representative of the United States noted that his delegation supported the objectives of
protecting health and the environment. However, concerns remained that the REACH regulation
appeared to be overly broad and to adopt a particularly costly, burdensome, and complex approach
that could disrupt and distort global trade. The United States continued to study the regulation and
its potential trade impact and was closely monitoring the EC implementation process. The
representative of the United States recalled the detailed US intervention on the concerns regarding
REACH given at the last Committee meeting and shared many of the concerns that had already
been raised by other delegations at current meeting about the Only Representative, the candidate
list, the burden on SMEs, and the potential for differential enforcement of REACH across the EC
member States.

Given the start of the pre-registration timeframe for REACH, the representative of the United States
also wished to raise the issue of cosmetics. Cosmetics had not previously been discussed at length
in the TBT Committee given that the matter had been the subject of intense discussion in the
Transatlantic Economic Council (TEC). It was noted that REACH appeared to grant the
preferential status of "phase-in substances" to many "existing substances" used in cosmetics that
were manufactured in the European Communities, since those substances were listed in the



European Inventory of Existing Chemical Substances (EINECS). By contrast, many existing
substances in cosmetics that were manufactured abroad, not listed on EINECS or in the European
List of Notified Chemical Substances (ELINCS), the EC chemical substance directory that
succeeded the EINECs directory, and imported into the European Communities as part of finished
cosmetic products could not qualify for "phase-in substance" status. As a result, many cosmetic
ingredients used to manufacture products in the European Communities either would be considered
as already registered under REACH, thereby avoiding costly REACH registration fees and
procedures, or would be eligible for pre-registration between 1 June 2008 and 1 December 2008. In
either case, such substances would be considered "phase-in" substances and benefit from transition
periods of 3, 6 or 11 years.

The representative of the United States stressed that, by contrast, the same treatment would not
apply to many ingredients used in imported cosmetics, as these were not included on either EINECS
or ELINCS listings since this was not required under the relevant EC directives. Thus, many
substances in imported cosmetics would be considered "new substances" under REACH, despite the
fact that they had legally been on the EC market in finished cosmetics for years. Therefore, if those
substances would be imported into the European Communities in finished cosmetics in quantities
above one ton annually per manufacturer or importer, non-EC cosmetics producers would have had
to register them by 1 June 2008 for them to be considered legally on the EC market, that is, without
the benefit of the transitional periods. Additionally, it was noted that non-EC manufacturers,
seeking to register many substances that would be considered new substances, would not benefit
from the data sharing provisions in Articles 27 and 28 and, in many cases, would be obliged to
perform additional or duplicative testing, including potentially animal testing, which would
undermine what the US understood to be one of the primary tenets of REACH.

The representative of the United States noted that US producers shipped approximately
US$2 billion worth of cosmetics to the EC market each year, and that trade was being disrupted,
and urged the European Communities to rectify the situation promptly. It was pointed out that the
European Communities had already recognized that REACH could discriminate against foreign
cosmetics producers, and had promised to provide legal certainty that non-EC cosmetics producers
would be able to pre-register their substances, participate in the SIEFs and continue shipping into
the EC market. Despite such assurances, the 1 June 2008 deadline had passed and companies still
had not received word from the European Commission, except for an ambiguous press release,
which would not provide such certainty. Therefore, the European Commission was encouraged to
publish an amendment or corrigendum to REACH or provide a binding legal opinion that the
ingredients in imported cosmetics qualify as phase-in substances under REACH.

Finally, with respect to the implementation of REACH, the representative of the United States
urged the European Communities to take into consideration the concerns which had been expressed
by its trading partners and other interested parties, and to ensure a meaningful opportunity to reflect
the views of other governments and stakeholders in the process. He stressed that discussions
between EC technical experts and their counterparts in the United States and other countries would
continue in the TBT Committee process and through bilateral channels.

The representative of Korea echoed the concerns already raised by other Members. Several
questions remained about the pre-registration process. Therefore, Korea urged the European
Commission to publish the technical guidelines for pre-registration and give further clarification on
some specific issues which were yet unclear to the Korean industry. For example, it was unclear if
non-EC manufacturers could undertake pre-registration by appointing an Only Representative, even
in the case they did not export chemicals directly to the European Communities. Moreover, Korea



encouraged the European Commission to clarify which actor would have priority if non-EC
manufacturers and importers wished to make a pre-registration of the same substance.

The representative of Cuba reiterated his delegation's position already expressed at previous
meetings, and shared the concerns that had been raised by other delegations, in particular regarding
the need to provide special and differential treatment to developing countries and technical
assistance from European experts.

The representative of Canada noted that his delegation supported the objectives of protecting health
and the environment. However, she reiterated the concerns already expressed by other delegations
and raised some specific questions concerning REACH. On the subject of fees, Canada noted that
SMEs had expressed the concern that discounts on registration fees offered were small. Yet, due to
the use of outdated definitions for determining size, medium sized firms would not have benefited
from reduced fees because under the fee structure, they would be considered large and not eligible
for discounts. Therefore, the representative of Canada asked the European Commission to explain
whether the European Communities meant to readjust the thresholds for determining the eligibility
of'a company to benefit from discounts on registration fees.

With respect to the issue of the Only Representative, Canada encouraged the European
Communities to clarify who could appoint an Only Representative and whether the European
Commission was reviewing the requirements regarding the amount and types of confidential
business information which non-EC firms were expected to provide to their Only Representative.
In addition, the representative of Canada encouraged the European Communities to update the
Committee on EC parliamentary discussions concerning the adoption of the Globally Harmonized
System (GHS) Regulation. Similarly, she urged the European Commission to explain which areas
of the GHS would be implemented and what the timeline for implementation would be.

Finally, Canada invited the European Commission to provide further information on which test
methods would be adopted to classify chemicals under REACH. In particular, she asked whether
the test methods would be based on OECD standards or on EC acceptance processes, and what the
practical consequences of such a choice would be.

The representative of South Africa joined the concerns already expressed by previous speakers,
particularly on the pre-registration process and on the burden on SMEs. He pointed out that
industry in his country found it very difficult to understand what was required under REACH
requirements and requested the European Communities to provide more technical assistance.

The representative of the European Communities appreciated the comments made on REACH and
stressed that they would be transmitted to the competent authorities. She pointed out that the
obligation to register under REACH had entered into force on 1 June 2008, therefore industry was
still able to send registration dossiers and pre-registrations which allowed companies to benefit
from extended registration deadlines. It was recalled that 1 December 2008 was the end of pre-
registration deadline. It was also noted that 7360 pre-registrations had been received after two
weeks of the entering into force of the registration obligation by the European Chemical Agency
and almost 1,500 companies had signed up.

With respect to the issue of the Only Representative, the representative of the European
Communities drew the Committee's attention to the fact that the guidance documents on registration
had been modified. In particular, it had been clarified that in cases where Only Representatives
would represent more than one non-EC manufacturer, they must submit a separate registration
submission for each of the non-EC manufacturers represented (per substance). Moreover, it was



added that a subsequent update would further clarify the issue, explaining the possibility for non-EC
manufacturers appointing an Only Representative to cover in the registration submission also those
quantities of substances that are sold to downstream users outside the European Communities in
order to make a preparation, a polymer, or an article that was later imported in the European
Communities. With regard to questions on the possibility of changing the Only Representative, the
representative of the European Communities noted that a transfer of the registration would be
possible by submitting an update of the earlier dossier. She further clarified that the former Only
Representative would have to agree with the change and that it would therefore be advisable that
these aspects were covered in the private arrangements between the non-EC manufacturer and the
Only Representative. It was recalled that the Guidance documents were all available on the ECHA
website and that that the Only Representative system was not an obligation, but a possibility given
to non-EC manufacturers.

It was also noted that the issue of Small and Medium Enterprises (SMEs) was a key concern during
the legislative process of REACH. The representative of the European Communities explained that
the registration required less information for lower tonnage ranges and significant reductions for
SMEs had been foreseen by the Regulation on Fees. Such advantages would be equally applied to
SMEs based both inside and outside the European Communities.

On the issue of fees regulation, the representative of the European Communities drew the
Committee's attention to the document submitted in this regard on 29 April 2008
(G/TBT/N/EEC/52/Add.5), which set out the level of fees and charges under REACH. It was
recalled that the level of fees and charges had been set taking into account the workload necessary
for the processes to be managed by the European Chemical Agency, and that fees and charges
applied equally to EC-manufacturers and Only Representatives of non-EC manufacturers.
Reductions up to 90 per cent would be applied to SMEs. The representative of the European
Communities also noted that Annexes IV and V of REACH, which exempted certain substances or
groups of substances from the obligations laid down in the registration, were being reviewed. The
amendments would be communicated to the WTO in a draft stage.

With regard to the questions on the candidate list, the EC representative clarified that substances of
very high concern would be identified and included in the candidate list according to the procedure
established in Art. 59 of REACH. It was also stressed that interested third parties could comment
the process of identification and listing of substances, as set out in Title VII, Chapter I of REACH.

On the issue of cosmetics, the European Communities stressed the importance of facilitating
compliance with REACH obligations by all economic operators concerned. In this regards, a press
release published by the European Chemical Agency (ECHA) in the beginning of June had invited
manufacturers or importers of substances that were lawfully on the EC market before 1 June 2008,
but which did not have phase-in status under REACH, to contact ECHA.

It was also noted that REACH did not regulate the formation of consortia. However, work
developed in a consortium before the constitution of the Substance Information Exchange forum
would be part of information that would have to be exchanged within the forum.

With respect to the request for clarification on the discussions regarding the adoption of the
proposal for a Regulation on the incorporation of the Globally Harmonized System, Members were
informed that the Commission had adopted the proposal on 27 June 2007, that the proposal was still
being discussed in the European Parliament and the Council, and that the adoption and publication
was expected by end of 2008.



On the issue of uniform interpretation across the European Communities, the EC representative
recalled that the legal instrument adopted for REACH was a regulation, which was directly
applicable in all member States and applied uniformly throughout the European Communities. The
European Commission was closely monitoring the coherent and uniform application of REACH
throughout the EC member States. The dissenting views published on ECHA website were not part
of the guidelines, but were for information only. However, it was noted that only the text of
REACH was legally binding and only the European Court of Justice would have the competence to
provide a definitive interpretation of its provisions.

On the issue of monomers in polymers, the representative of the European Communities recalled
that the case was still pending at the European Court of Justice.

The representative of the European Communities emphasised that the Commission and ECHA had
made considerable efforts to provide guidance and explanatory tools to help industry, including
from third countries, in complying with REACH. She drew the Committee's attention to the
workshop held in Brussels and to the continuous work of the ECHA and REACH helpdesks.

On the missing reply to the queries of Argentina, the EC representative confirmed that the European
Communities had received several letters from the Argentinean government on REACH. Those
letters had been sent to various departments of the European Commission. Where the letters had not
been sent to the departments directly responsible for REACH, it took time to ensure translation,
reattribution and coordination of replies to all letters received. However, a comprehensive reply to
all outstanding letters had been sent on 27 June 2008.

For specific technical assistance to third countries, the EC representative recalled the intervention of
the representative of UNIDO at the last TBT Committee. The representative of the European
Communities invited Members having specific needs for such technical assistance programs, to
direct their requests to the respective delegations of the European Commission in their country.

Argentina X UE - Production and Labelling of Organic Products

European Communities — Production and Labelling of Organic Products (G/TBT/N/EEC/101 and
Add. 1)

The representative of Argentina reiterated his delegation's concerns with respect to the EC
regulation on production and labelling of organic products, and drew Members' attention to two
documents submitted in this regard (G/TBT/W/284 and G/TBT/W/291). Argentina was concerned
with the Regulation 834/07, which had been notified to the TBT Committee in February 2006. In
particular, Article 24 of the regulation stated that the label of an organic product should contain an
indication of the origin of the raw materials, taking one of the following three forms: (i) "EU
Agriculture", when raw materials originated from the European Communities; (ii) "non-EU
Agriculture", when raw materials did not originate from the European Communities; and (iii)



"EU/non-EU Agriculture”, when part of raw materials originated from the European Communities
and part from third countries. Moreover, it was also allowed to mention directly the country where
the raw materials were obtained.

It was highlighted that such a compulsory identification of origin for products processed in the EC
territory was not necessary in order to avoid the risk of misleading European consumers on the
qualities of an organic product. In fact, to be considered as organic, the quality of raw materials
was already guaranteed by the fulfilment of EC requirements. It was stressed that the requirements
proposed in the draft EC measure could give consumers false impressions. In addition, the
representative of Argentina pointed out that the regulation was neither supported by WTO
Agreements nor by Codex standards and could therefore be considered as inconsistent with existing
multilateral commitments.

The representative of the European Communities noted that Argentina had referred to the
provisions of Article 24 of Regulation 834/07 on the labelling of organic products, with the
particular concern that the processed products which contained raw materials from non-EU
countries would have to carry the label "EU/non-EU Agriculture". Her delegation informed
Argentina that the European Commission had adopted a proposal which would postpone the
application of Article 24 until 2010 with a view to selecting a new EU organic logo before it
became mandatory; therefore, Article 24 would not enter into force in January 2009 as had initially
been foreseen.

Argentina (EUA, Canada e Nova Zeliandia) x UE - Regulation on Certain Wine Sector
Products

European Communities — Regulation on Certain Wine Sector Products (G/TBT/N/EEC/15, Corr.1-2
and G/TBT/N/EEC/57)

The representative of Argentina reiterated his delegation's concerns with regard to the EC approach
to wine labelling, as reflected in Regulation 753/2002 and in the amending Regulation 316/2004. In
particular, the representative of Argentina remained concerned that EC standards granted EC
member States an exclusive right to use the traditional expression "para el Reino de Espafia”. In
fact, it was stressed that there were no legal bases for the protection of such expressions under the
Agreement on Trade-Related aspects of Intellectual Property Rights (TRIPS), as this was not
protected as a Geographical Indication (GI) under the Article 22 or the Article 24.6 of that
Agreement.

The representative of Argentina also recalled that at the EC level there was no common definition
of such complimentary labels; rather, they originated from diverging legislations of different EC
member States. He noted that, since there was no single definition for those traditional expressions
at the EC level, it was impossible for non-EC States to comply with the requirements requested for
the certification. In any case, Argentina stressed that the European Communities could not use a
unilateral standard to exclude the use of those expressions by third countries. Therefore, Argentina
asked the European Communities to amend Regulation 753/2002 and Regulation 316/2004, which,
in their view, were inconsistent with the Article 2 of the TBT Agreement and could create
unnecessary barriers to trade.

The representative of the United States shared Argentina's concerns regarding the European
Communities' efforts to restrict severely the ability of non-EC wine producers to use common or



descriptive and commercially valuable terms used on wine labels all over the world, on the grounds
that those terms would have been traditional to European procedures. Furthermore, it was noted
that the European Communities appeared to be trying to claim exclusive rights in such terms,
asserting that the use of these terms in connection with wine that — in the view of EC officials — did
not follow traditional production methods or met other criteria theoretically associated with such
wine would be deceptive or confusing for consumers. However, despite repeated requests from
third countries, the European Communities had never presented any evidence of consumer
confusion or deception with the current use of such terms by foreign wines on the EC market.

It was the United States' understanding that the European Communities wanted exclusive use of the
above-mentioned terms by EC producers except under certain limited circumstances where the third
country would have regulated the terms to the satisfaction of the European Communities. In this
regard, the representative of the United States encouraged the European Commission to consider the
concerns expressed by Members with the current regulation when it published implementing
regulations on traditional terms later in 2008.

The representative of Canada shared the concerns already expressed by the previous speakers.

The representative of New Zealand supported the comments made by other delegations and
encouraged the European Commission to take into account the concerns expressed by third
countries with the existing regulation when developing the detailed rules for implementing the new
common market organization for wine. Her delegation looked forward to being consulted in that
process.

The representative of the European Communities confirmed that a new common market
organization for wine had recently been adopted but the implementing rules had not been developed
yet; these would be notified to the WTO at an appropriate time. She stressed that the regulation at
issue already contained some provisions on labelling and use of geographical indications which
would simplify and clarify those in force. For example, the new labelling provisions, which would
be further detailed by the implementing rules, would apply to both categories of wine, with or
without a geographical indication (GI) and only introduced significant modifications in respect of
GIs. With regard to the point raised by the delegate of Argentina in respect of a consignment which
had been detained in customs due to incorrect labeling under the current rules, the representative
from the European Communities clarified that the use of certain traditional expressions was
protected under EU law in so far as they related to a given language and to a specific category of
wine. Third countries could therefore freely use these expressions for all the other remaining wines.
It was, however, imperative that a request was made by that third country according to Article 24 of
Regulation 753/2002. It was pointed out that, in this vein, South Africa had filed an application and
was exporting wines to the European Communities labelled with the Spanish expression "Vino
Fino", being a traditional expression which was protected in the European Communities for three
types of Spanish wines. Therefore, the EC representative invited Argentina to submit an application
according to Article 24 of Regulation 753/2202.

Colombia (Republica Dominicana, Cuba, Brasil, Canada e Outros) x UE - Dangerous
Chemical Substances; Draft Commission Directive amending Council Directive 67/548/EEC



European Communities — Dangerous Chemical Substances, Draft Commission Directive amending
Council Directive 67/548/EEC (G/TBT/N/EEC/151)

The representative of Colombia expressed his concerns with regard to the 30™ Adaptation to
Technical Progress (ATP) to the Dangerous Substance Directive 67/548/EEC, and introduced a
submission to the TBT Committee (G/TBT/W/288). Colombia did not consider either the responses
provided by the European Communities regarding the concerns raised by various delegations at the
most recent TBT Committee meetings, or the response provided bilaterally and which concurred
with those provided to other interested parties, to have allayed concerns or to have explained
satisfactorily the justification and reasons for the classification of a group of nickel carbonates and
related substances as dangerous substances.

The representative of the Dominican Republic associated his delegation with comments made by
Colombia, and in particular reiterated concerns on the proposed re-classification of nickel
carbonates and other components of nickel, which her delegation considered to lack sufficient
scientific evidence. She also noted that the comments expressed by various delegations at the
meetings of the TBT Committee on 20 March 2008 had not been taken into account for the
amendment of Directive 67/548/EEC. It was her delegation's view that, having been adopted in
these circumstances, the above-mentioned directive did not satisfy the requirements of Article 2.9
of the TBT Agreement.

On the other hand, the representative of the Dominican Republic welcomed the provisions of the
above-mentioned directive which allowed for reconsidering the classification of nickel if proper
justifications were submitted, and encouraged the European Communities to give further
information on the application of these provisions. Moreover, she recalled that nickel exports
represented, in 2007, more than 50 per cent of the total exports of the Dominican Republic and that
the proposed directive would have a negative effect on industry and the economy of the country as a
whole. In concluding, she expressed her delegation's concerns with regard to the project of the 31*
amendment, which would include the reclassification of 140 additional chemical compounds, and
therefore urged the European Communities to notify such amendment to the TBT Committee prior
to its final adoption, so that comments from Members could be taken into account and necessary
modifications made.

The representative of Cuba shared the concerns expressed by previous delegations. Her delegation
regretted that the European Communities had adopted the 30" ATP to Directive 67/548/EEC
without taking into account either the concerns previously expressed by Members of the TBT
Committee, or the arguments contained into the joint letter sent by a number of Ambassadors to the
EC commissioners of trade and environment on 12 March 2008. Furthermore, Cuba also regretted
that the provisions on special and differential treatment in the TBT Agreement did not seem to have
been taken into consideration, in particular Article 12.3, which provided that Members should take
into account the special needs in the area of development, finance and trade of developing countries
when preparing technical regulations, so as to ensure they are not creating unnecessary obstacles to
exporters.

The representative of Cuba recalled that the new classification of nickel carbonates as hazardous
substances did not have a scientific basis. She emphasized that the comparison between nickel
borates and nickel sulphate seemed to be unfounded, and urged the European Communities to carry
out further studies on the matter. It was also stressed that researchers on cancer would not adopt
any position on the carcinogenic affects of nickel soluble components until March 2009. Moreover,
Cuba noted that the proposed modified 31* ATP to Directive 67/548/EEC should have been notified



earlier. She considered that the EC amended Directive was not in line with Article 2 of the TBT
Agreement, as it limited trade more than necessary to achieve the pursued objectives.

It was also stressed that nickel exports represented an important part of Cuban exports, and that the
new classification would have negative impacts both on the nickel industry and industries which
used nickel in their production such as the automotive, electronic and aviation industry. In
concluding, the representative of Cuba invited the European Communities to revise the new
classification for nickel carbonates in light of the comments and concerns expressed, and urged the
European Communities to notify the 31% ATP within due time.

The representative of Brazil expressed his concerns with regard to the decision of the European
Communities to adopt the 30™ ATP without taking into account either the request by various
Members of the TBT Committee to postpone its adoption until there was scientific evidence on the
actual risk posed by nickel compounds, or the study presented by the industry that had brought new
elements indicating that the proposed classification for nickel compounds could be based on wrong
assumptions. It was pointed out that in this case the European Communities had adopted a
disproportionate approach classifying nickel carbonates as a proven human carcinogen although
there was no sound scientific evidence supporting this decision.

Bearing in mind that Article 2.2 of the TBT Agreement stated that regulations should not be more
trade restrictive than necessary to fulfil a legitimate objective, Brazil invited the European
Communities to review the classification of nickel carbonates under the 30™ ATP, and not to extend
the Category 1 classification to nickel compounds under the 31* ATP until the results of the studies
conducted by the industry could be analysed.

The representative of Canada pointed out that her delegation attached great importance to this issue.
Canada was the world's second-largest producer and exporter of nickel and related substances and
had a major interest in ensuring that the EC measures did not entail unnecessary barriers to trade.
Her delegation regretted that the European Communities had adopted the 30" ATP despite the many
concerns raised at the WTO and in other fora by several of the EC's trading partners. Canada was
further concerned that the European Communities did not provide any information on the 30" ATP
before adoption, despite the information provided by the nickel industry that the EC's proposed
classification for nickel carbonates was not based on sound scientific analysis. She was concerned
that a dangerous precedent for a large number of assessments to be performed under REACH could
be set.

Canada noted that industry had begun to submit scientific information, including the report of The
Weinberg Group on the issue of "read-across methodology". More scientific information was
expected in 2008 and by mid-2009, and such information should have been considered by the
European Communities before adopting the 30" ATP. The representative of Canada welcomed the
new recital to the adopted 30™ ATP which stated that the classification would be reviewed as soon
as new scientific information was available; she sought further clarification on the implementation
of this provision. She also encouraged the European Communities to provide precise dates for
official publication of the 30™ ATP, and if changes were made, to provide copies of the version that
would be published. She stressed that Canada was not taking a position on the toxicity or
carcinogenicity of particular nickel-based substances; rather, it was the process by which the
European Communities had reached its conclusion that was of concern. She expressed her
delegation's request that such assessments be scientifically based and conducted in an appropriate
manner and urged the European Communities to ensure that any measures taken to protect human
and environmental health represented the least trade restrictive options available, in conformity with
Article 2.2 of the TBT Agreement.



With respect to the notification of the draft 31" ATP, it was Canada's understanding that the
European Communities intended to notify the 31 ATP at the same time that it would be circulated
to EC member States for consideration. Canada welcomed this decision and encouraged the
European Communities to continue to notify all of its new measures in sufficient time to allow
comments by Members to be taken into consideration. Moreover, it was her delegation's
understanding that the 31 ATP Directive would contain further nickel classification proposals.
Therefore, she requested the European Communities to clarify the status of the 31% ATP and
explain how the new recital in the 30™ ATP would impact the 31" ATP. The representative of
Canada also requested that the 31* ATP be withdrawn or at the minimum that its implementation be
delayed; that scientific data submitted by industry be analyzed; and, that the delay in adoption allow
sufficient time for information submitted by industry to be properly considered.

The representative of Australia reiterated her concerns, as expressed in the written response to the
European Communities in January 2008 and at the TBT Committees held on 9 November 2007 and
20 March 2008, regarding the EC's reclassification of nickel carbonate under the 30™ ATP and with
the EC' s proposed reclassification of more than 140 other nickel compounds under the draft 31*
ATP. She stressed that the EC proposed reclassification of nickel substances under the 30™ ATP
would have a significant economic and commercial impact on all nickel producing and exporting
countries like Australia, including developing countries. It was also pointed out that the potential
economic impact was even greater with respect to the draft 31 ATP.

Her delegation regretted that the European Communities had adopted the 30™ ATP without taking
into account the concerns previously expressed by Members of the TBT Committee. In this
context, Australia noted that Article 2.9.4 of the TBT Agreement stated that if a technical regulation
could have a significant effect on trade of other Members, the introducing Member should "allow
reasonable time for other Members to make comments in writing, discuss these comments upon
request, and take these written comments and the results of these discussions into account". It was
recalled that Australia had stressed the importance of ensuring a high standard of protection for
human health and safety, and for the environment, and supported the development of regulatory
strategies to achieve such protection. However, in accordance with Article 2.2 of the TBT
Agreement, these regulations should not create unnecessary obstacles to international trade.

Concerns remained on the process by which the European Communities had assessed nickel
carbonates, and on the lack of verification that nickel carbonates and the reference chemicals were
sufficiently comparable to support the conclusions reached. The representative of Australia stressed
that her delegation was not taking a position on the toxicity or carcinogenicity of nickel carbonates;
rather, it was seeking a sound, defensible and transparent science-based approach. It was also
recalled that her delegation did not oppose the use of "read-across methodology" if applied correctly
and in a robust and scientifically valid manner. However, Australian authorities had reviewed the
scientific literature available on the issue, including EC and OECD documentation, and had
concluded that there was no reliable data on the carcinogenic potential of nickel carbonates, that the
use of "read-across methodology" should be based on groupings of substance which were robust
and scientifically valid and that solubility in water alone was an insufficient criterion on which to
base "read-across methodologies".

The representative of Australia remained concerned that the EC approach to the nickel group could
create a precedent for the manner in which other groups of chemical substances would be classified
in future, including under REACH. In fact, it was her delegation's understanding that Annex VI of
the Proposal for a Regulation of the European Parliament and of the Council on Classification,
Labelling and Packaging of Substances and Mixtures and amending Directive 67/548/EEC and
Regulation (EC) No 1907/2006 (the CLAP Regulation) would include harmonized classifications,



including those of the 30" and 31 ATP, and those coming from REACH, via an ATP procedure.
This would create a precedent, and her delegation was concerned about the scientific and procedural
grounds of this precedent.

Australia welcomed that the European Communities added a new recital to the adopted 30™ ATP
which stated that the classification would be reviewed as soon as new scientific information would
be available, and encouraged the European Commission to take into account the additional
scientific information from industry which would be ready in 2008 and by mid-2009.

In concluding, the representative of Australia sought clarification about EC plans for the adoption
of the 30™ ATP. She invited the European Communities to clarify when the decision to adopt the
30™ ATP would be formally published, and sought assurances that the 31* ATP would be notified
under the TBT Agreement prior to its adoption, providing a reasonable period of time in accordance
with Article 2.9.4 of the TBT Agreement.

The representative of Japan shared the concerns of previous speakers, in particular with regard to
the classification of nickel.

The representative of China agreed with previous speakers and regretted that the European
Communities had not fully addressed the concerns previously expressed by Members on the draft
30™ ATP. China asked the European Communities to consider the impact of the classification and
the labelling of nickel carbonates and other nickel compounds on downstream industries. It was
noted that nickel carbonates and other nickel compounds would be categorized as Substances of
Very High Concerns (SVHCs) and be subject to application of authorization and forced substitution
under the REACH Regulation. Therefore, the representative of China invited the European
Communities to reconsider the classification and labelling of nickel carbonates and other nickel
compounds. Finally, he urged the European Communities to comply with the transparency
obligations in the TBT Agreement and notify the 31% ATP.

The representative of Chile regretted that the European Communities had adopted the 30™ ATP
without taking into adequate consideration the comments made by his delegation, especially with
regard to the non-toxicity of borates. Chile noted that the modifications which were proposed to be
introduce in the Directive 67/548/EEC would further complicate the way in which chemical
substances were treated within the European Communities. Chile noted that the European
Communities added a new recital to the adopted 30" ATP indicating that the classification would be
reviewed as soon as new scientific information would be available, and encouraged the European
Commission to take into account all the scientific analysis carried out and to engage in a discussion
in order to analyze the information provided. Finally, the European Communities was requested to
notify any modification made at a later stage so as to provide an adequate period of time for
considering comments from Members.

The representative of the United States shared many of the systemic concerns raised by previous
speakers regarding the European Communities' analysis for classifying nickel carbonates and other
nickel compounds under Category 2 of the Dangerous Substances Directive. In particular, the
United States would have the same concerns with regard to those classifications if the European
Communities based its analysis solely on hazard, not taking into account intended end uses of
nickel-containing products. The US representative also associated himself with the concerns set out
in past US statements and communications with respect to a related EC classification: the
classification of borates under Category 2 of the Dangerous Substances Directive. In particular, he
noted that the European Communities did not appear to have taken into account the normal
handling and use of borates-containing products, when proposing its classification of borates, and



that the European Communities acknowledged that its classification was entirely hazard-based and
did not factor in the actual risks of exposure from intended end uses. The representative of the
United States reiterated his delegation's concerns regarding the skull-and-crossbones labelling
requirements for certain borates-containing products and the "knock-on" effects under other EC
legislation, including a ban on the use of borates in cosmetics, restrictions under the Marketing and
Use Directive, and potential placement on the REACH authorization candidate list, of a Category 2
classification and the potential adverse impacts that this could have on the sale and trade of borates
and borate-containing products. He noted that the EC approach to classification under the
Dangerous Substances Directive was of great concern to the United States, both in the case of
borates and systemically. Therefore, he regretted that the European Communities had finalized the
30™ ATP and, as a result, classified borates as a Category 2 substance.

Additionally, the United States representative noted that the final classification determination
contained language indicating that the European Commission would take into account any new
studies on borates that could become available, with the possibility of re-evaluating its
determination based on any such information in two years' time, and that the European Commission
would conduct risk assessments before subjecting borates-containing products to restrictions under
the Marketing and Use Directive. He noted that the United States would examine the determination
when it was published. However, it was his delegation's view that a solution could be found that
protected the health and safety of consumers while avoiding unnecessary restrictions on the sale and
use of borates.

The representative of South Africa echoed the concerns already expressed on the adoption of the
30" ATP. In particular, his delegation was concerned about the re-classification of nickel
carbonates: the evidence on carcinogenicity of nickel carbonates was not scientifically based.
Therefore, he requested the European Communities to adopt a transparent science-based approach
in the next 31% ATP.

The representative of Turkey joined the concerns expressed by other Members on the proposed
classification of borates and nickel carbonates under the Directive 67/548/EEC. As a leading
producer and exporter of borates, Turkey recalled that, in addition to raising concerns in the last two
TBT Committee meetings, his delegation had engaged in a bilateral dialogue with the European
Communities and was among the Members that had submitted additional comments on the EC
notification at issue. In this regard, the Turkish representative thanked the European Communities
for the replies received on 30 June 2008, but stressed that the responses received did not fully
satisfy the concerns expressed. In fact, he regretted that the European Communities had adopted
the 30™ ATP without taking into adequate consideration the comments made by his delegation with
regard to the classification of borates.

In particular, Turkey believed that the classification had many procedural and scientific
shortcomings and was not based on a legitimate objective, thus creating an unnecessary obstacle to
trade. The inclusion of a preamble indicating the possibility of re-evaluating the classification of
borates in the light of new scientific information was not considered to address the scientific
shortcomings of the adopted classification. In this regard, the European Communities was
encouraged to clarify the matter and explain how and when it would reconsider its classification
decision. Additionally, the European Communities had also been invited again to take part in a
joint epidemiology study which would be conducted in Turkey's borate mines and manufacturing
sites. The representative of Turkey invited the European Commission to review its decision and
comply with its obligations under the TBT Agreement.



The representative of the Russian Federation (as an observer) shared the concerns of previous
delegations with regard to the nickel classification and stressed that her delegation attached great
importance to this matter. The Russian Federation was one of the main producers of nickel and
related substances and had a major interest in ensuring that the EC measure did not entail
unnecessary barriers to trade. She therefore regretted that the European Communities had adopted
the 30™ ATP. Attention was also drawn to the European Communities improper implementation of
the "read-across methodology" prescribed by the OECD Guidelines. The proposed classification
would have negative downstream consequences under the Globally Harmonized System (GHS) and
REACH legislation.

The representative of the European Communities confirmed that the new Dangerous Substance
Directive 67/548/EEC had been adopted by the Commission on 9 June 2008. The Directive would
be published in the European Communities Official Journal and transposed by the EC member
States before June 2009; a copy of the adopted text would be sent to the TBT Enquiry Point to the
WTO.

The European Communities informed the Members that the new recital contained in the Directive
67/548/EEC read as follows: "The classification and labelling of the substances listed in this
Directive should be reviewed if new scientific knowledge becomes available. In this respect,
considering recent preliminary, partial and not peer-reviewed information submitted by industry,
special attention should be paid to further results of epidemiological studies on the borates
concerned by this Directive including the ongoing study conducted in China and the outcome of the
International Agency for Research on Cancer's discussion of the classification of Nickel substances
or any new relevant scientific findings or interpretations given to the data used to establish the
current proposals for the Nickel compounds concerned by this Directive".

The representative of the European Communities confirmed that, following the TBT Committee
held on 20 March 2008, industry had submitted to the European Commission several new scientific
studies, which had been examined with urgency by the Commission services and by the scientific
experts from EC member States. Indeed, the experts recognised unanimously that these studies
were either incomplete or inconclusive; therefore, they did not indicate that the proposed EC
classification for those substances was inappropriate, nor did they signify a need to re-examine the
classification that had been proposed.

The EC representative drew the Committee's attention to the fact that sufficient time had already
been dedicated at the last TBT Committee meeting to discuss the questions brought by several
delegations, in particular with respect to the hazard approach, the "read-across methodology" and
the end uses, and referred Members to the detailed responses provided by the European
Communities in the Minutes of the Committee meetings or in the written replies submitted to
several Members. She also recalled the objective and extent of the EC proposal: the substances
covered by this proposal (over 800) would need to bear, as of 1 June 2009, a label which aimed at
informing those who handled these substances, that they should be handled with care. It was her
delegation's understanding that this was the least trade-restrictive measure available to convey such
information to the people in contact with those substances, therefore in line with Article 2.2 of the
TBT Agreement. The EC representative recalled that the label would provide information on the
hazardous properties of the preparations, but this classification would not ban or restrict the use of
these substances on consumer end-products. As indicated at the previous TBT Committee meeting,
a risk assessment would need to be carried out before imposing any type of marketing restrictions,
or setting maximum exposure levels or bans. Interested stakeholders and third countries would be
able to participate in this process and measures would be notified to the WTO at a draft stage.



With regard to the requests of postponing the implementation of the 30™ ATP, the EC representative
noted that the Dangerous Substance Directive 67/548/EEC required the European Commission to
take measures to harmonise the classification of Carcinogens, Mutagens or substances toxic to
Reproduction (CMR) "as quickly as possible", also recalling that its adoption had already been
postponed for a year. Furthermore, she pointed out that many of the arguments stressed by the
industry were based on speculations, in particular with regard to how these substances would be
treated under REACH. She stressed that there was no direct link between the classification of a
substance and the authorization process under REACH, and also noted that the candidate list of
substances classified as of high concern and the list of substances which would be classified in the
31" ATP had not even been drafted. In concluding, the European Commission informed the
Committee that the draft 31 ATP would be notified to the WTO at the time that it was submitted to
the EC member States, and confirmed its willingness to discuss any issues related to the
implementation of the proposal.

Israel e Chile x EUA - Chemical Facility Anti-Terrorist Regulation

United States — Chemical Facility Anti-Terrorist Regulation

The representative of Israel reiterated his concerns with respect to the list of "chemicals of interest"
(Appendix A), published by the US Department of Homeland Security (DHS) in the
20 November 2007 Federal Register, that were subject to the interim final DHS regulation on
security of high-risk chemical facilities, published in the 9 April 2007 Federal Register.

In particular, his delegation was concerned that the DHS list of "chemicals of interest" included
potassium nitrate and sodium nitrate, but did not include calcium nitrate. Israel believed that the
inclusion of potassium and sodium nitrate in the list resulted in an unnecessary obstacle to trade and
that the measure could affect Israel's exports to the US market. Available scientific information
indicated that all three products were similar and had similar properties, and that they did not pose a
security threat. Therefore, they needed to be treated equally and not included in the DHS list. His
delegation was ready to consult with the United States on the matter, preferably at an expert level,
with the view of finding an agreed solution.

The representative of Chile shared the concerns expressed by Israel. Concerns had been expressed
about the exclusion from the regulation of nitrates such as alkaline nitrates, calcium nitrates or
magnesium nitrates, which had the same chemical properties and competed with those products that
had been included in the list of "chemicals of interest" (Appendix A). It was stressed that other
chemicals which had been excluded from the regulation, such as nitrates with ammonium, were
elements of interest that could be used by terrorists. The representative of Chile noted that
comments had been submitted to the United States and that a response was awaited.

The representative of the United States recalled that, as Israel and Chile had indicated, both sodium
nitrate and potassium nitrate were included in Appendix A of this regulation, which contained the
list of "chemicals of interest" covered by the measure at issue. Through a process of scientific risk
assessment, as well as consultation with security authorities in other countries and public notice and
comment, DHS had determined that the Chemical Facility Anti-Terrorist Regulation (CFATS)
would apply to a specific set of substances, including certain nitrates determined to possess the
requisite precursor explosive properties



It was highlighted that CFATS required handlers — for example distributors — of the chemicals
contained in Appendix A to submit screening information to DHS. The screening information
would be submitted in the form of a document called a "top-screen”, which handlers could submit
through an on-line procedure. DHS had already received completed "top screens"” from nearly all of
the covered handlers of the nitrates subject to CFATS.

The representative of the United States noted that Israel and Chile had conveyed concerns that the
application of CFATS to nitrates would be burdensome and could encourage farmers to use other
fertilizers. However, his delegation believed that the available evidence did not support these
views. DHS had estimated that the average time to complete the online "top-screen” information
was 27 minutes, and none of the major industry associations in the United States had reported that
their members were encountering any problems with completing the top screen. In addition, in
January 2008 DHS had announced an open-ended exemption for farmers and other agricultural
users from the screening requirement contained in this measure. Moreover, the online "top-screen"
was merely a questionnaire; only those facilities that DHS would subsequently determine as high
risk would be subject to regulation.

The representative of the United States noted that bilateral discussions had been held with Chile on
its concerns, including with DHS, and stressed that his delegation would continue to facilitate
information exchange with trading partners, in order to enable their exporters to understand and
comply with this new requirement. He noted that DHS was also planning to be in contact with
exporters who may wish to serve on an industry advisory panel to provide advice to DHS as it
implements CFATS.

Israel (Jordania, Japio e China) x Suécia - Restrictions on the use of Deca-bromo
diphenylether (deca-BDE)

Sweden — Restrictions on the use of Deca-bromo diphenylether (deca-BDE) (G/TBT/N/SWE/59)

The representative of Israel recalled that her delegation had raised concerns about the above-
mentioned measure several times. The Committee's attention was drawn to the fact that the ban on
the use of deca-BDE now concerned the whole of the European Communities. She noted that deca-
BDE had been exempted from the "Restriction of Hazardous Substances" Directive (RoHS)
following a risk assessment which had concluded that it did not represent any significant risk to
health or environment. However, on April 2008, the European Court of Justice had ruled that the
exemption given for deca-BDE should be annulled by 1 July 2008 on the basis of procedural flaws
in the exemption process. As a result, deca-BDE would not be exempted from the ban within the
RoHs Directive, and as of 1 July 2008 would be restricted from use in electronic and electrical
equipment. Israel considered this restriction an unnecessary obstacle to international trade within
the meaning of Article 2.2 of the TBT Agreement. He noted that the RoHS Directive was being
reviewed and urged the European Communities to exclude deca-BDE from its scope.

The representative of Jordan noted that the EC risk assessment which had been published in the
Official Journal of 29 May 2008 concluded that no risk had been identified for the use of deca-
BDE. However, the use of deca-BDE was restricted in the European Communities. He stressed
that the European Communities should consider adopting a new exemption or removing deca-BDE
entirely from the scope of the RoHS Directive. Failure to correct the situation would undermine the
credibility and the usefulness of risk assessments taking place, which would in turn undermine the
scientific foundations of both RoHS and REACH.




The representative of Japan noted that his delegation's understanding was also that deca-BDE would
now be reapplied to the RoHS Directive. Since deca-BDE was produced in large amounts outside
the European Communities, this had a considerable impact on international trade. He noted that
this issue had not yet been notified to the TBT Committee and sought more information from the
European Communities.

The representative of Chinese Taipei associated himself with the comments made and noted that his
delegation's understanding was that the recent assessment by the European Communities on deca-
BDE was not based on scientific evidence, which did not justify the European Communities claim
of protection of human health.

The representative of the European Communities explained that the Court of Justice had ruled on 1
April 2008 that the decision exempting deca-BDE from the scope of the Directive on the Restriction
of the use of Hazardous Substances should be annulled, as the procedure which the European
Commission had followed to grant such exception had not been carried out appropriately.
Therefore, as of 1 July 2008, the use of deca-BDE would be restricted in electrical and electronic
products placed on the EC market. She pointed out that the European Commission was examining
possible scenarios of addressing this matter with a view to reducing the impact on exports from
third countries and that any measure which the European Commission proposed in this respect
would be notified to the TBT Committee, if appropriate.

Nova Zelandia x Coréia do Sul - Fish Heads

Korea — Fish Heads

The representative of New Zealand reiterated concerns about restrictions in Korea on edible hake
heads processed on New Zealand boats, which received different treatment compared to fish heads
caught by Korean boats. She recalled that Korean officials had announced that hake heads were
going to be added to the national Food Code and that the matter would become relevant to SPS. A
significant amount of information on the safety of these fish heads processed by New Zealand boats
had been provided to the Korean Ministry of Fisheries. She pointed out that another delay had
occurred and the changes to the Korean Food Code had not been made. She sought the cooperation
of Korea to ensure that the required changes to the Food Code were made so that the matter would
not have to be raised again.

The representative of Korea regretted that the issue had been raised again. He informed the
Committee that after the notification of its draft Food Code to the SPS Committee, the Korean Food
Sanitation Council had decided to undertake a site inspection before enactment, which was due in
May 2008. He pointed out that Korea and New Zealand were discussing a detailed plan of site
visits by Korean experts.

Noruega e Canada x Alemanha - Ban on Seal Products

Germany — Ban on Seal Products (G/TBT/N/DEU/S5 and Add.1)

The representative of Norway reiterated concerns about the banning, by several EC member States,
of imports of seal products, the most recent of which had been notified by Germany. Her
delegation believed that the ban on seal products was not an animal welfare issue, it was not a
conservation issue and it was not a management issue. Rather, it was a public opinion issue, which



was considered unsubstantiated and unjustified. She stressed that ban on imports of seals in EC
member States set a dangerous precedent for trade in animal products that were harvested in a
sustainable and humane manner. It was her delegation's expectation that the European
Commission would notify any draft future regulations concerning trade in seal products to the TBT
Committee within the time limits of the TBT Agreement. Norway continued to reserve its right to
take any appropriate action necessary to defend its interests under the TBT Agreement and other
relevant WTO agreements.

The representative of Canada reiterated that her delegation shared Norway's concerns on the ban of
seal products by several EC member States. Her delegation also believed that this was neither an
animal welfare nor a public morality issue, but an issue of public opinion.

The representative of the European Communities pointed out that, as noted in the previous meeting
of the Committee, the draft proposal had been notified to the European Commission under internal
procedures and was currently being examined by the Commission services.

UE e EUA x India - Drugs and Cosmetics Rules 2007

India — Drugs and Cosmetics Rules 2007 (G/TBT/N/IND/33)

The representative of the European Communities recalled the concerns expressed by her delegation
on the Indian measure and thanked India for having notified the Order in April 2008. However, her
delegation regretted that the Order had only been notified once it had already been adopted. She
stressed that according to Articles 2.9.2 and 5.6.2 of the TBT Agreement, notifications had to take
place at an early appropriate stage, when amendments could still be introduced and comments taken
into account.

The representative of the European Communities pointed out that written comments would be sent
to India shortly and that concerns remained about the burdensome requirements imposed on
imported cosmetics. The Order laid down a registration system for imported cosmetics which
discriminated against imported products, introduced long delays before the products could be
placed on the market, and required the disclosure of confidential business information. At the same
time, it was difficult to see how this system would increase product safety, or would help curtail
counterfeiting and parallel trade as intended. The European Communities was of the opinion that
the Order was in many respects vague and did not set clear rules for the registration procedure.
Therefore, the measure was considered as more trade restrictive than necessary and thus not in line
with Article 2.2 and 5.1.2 of the TBT Agreement. India was invited to continue the bilateral talks
already initiated on this issue and to bring the measure into conformity with the TBT Agreement.

The representative of the United States reiterated his delegation's concerns regarding India's "Drugs
and Cosmetics (Amendment) Bill, 2007," which India had belatedly notified to the WTO in final
form after the last Committee meeting. His delegation continued to seek a better understanding of
the objective and rationale of the new requirements, on whether the measure applied to all
cosmetics entering the Indian market, not just imports, and specifically on how the registration
requirements were expected to increase product safety for consumers. He noted that US industry's
concerns had also been conveyed to the Indian authorities, in particular the perception that the
measure would be overly burdensome, and could result in costly delays to market for its products.



The representative of the United States looked forward to a continued dialogue with Indian
authorities on this issue, on the basis of the US comments that had been submitted in early June and
urged India not to require compliance with the requirements until industry concerns, particularly on
the applicability of the registration requirements to all cosmetics, were addressed.

The representative of India noted that constructive bilateral meetings had been taking place on this
issue with the European Communities and the United States. Some queries asked by the United
States had been answered and new questions had also been raised; these would be transmitted to
capital. The forthcoming written comments from the European Communities would also be
transmitted to experts in capital, and a duly examined. He stressed that comments would be taken
into account before enforcing the measure.

EUA (Japio, UE, China, Colombia e OQutros) x China - Proposed Regulations on Information
Security

China — Proposed Regulations on Information Security (G/TBT/N/CHN/278-290)

The representative of the United States reiterated his delegation's concerns related to China's above-
mentioned measure notified to the TBT Committee in August 2007. These regulations would
mandate a government certification and testing scheme for information security for 13 categories of
information technology products. He noted that, for the vast majority of IT products, other
countries did not require government testing and certification for information security; this was only
the case for a small subset used by governments for national security purposes. His delegation's
general concern was that China's regulations appeared to go substantially beyond global norms by
mandating testing and certification of information security for commercial products. He sought
clarification from China regarding its rationale, and the technical information it considered, in
seeking to extend certification and testing requirements to information security for IT products used
commercially in these 13 categories.

In addition, many key aspects of the proposed technical regulations had yet to be explained and the
scope of products covered remained unclear. It was pointed out that the testing procedures that
suppliers would need to utilize to demonstrate conformity with the regulations had not been
provided. Moreover, provisions to ensure that intellectual property and other business proprietary
information were protected by governmental authorities had not been promulgated. In this regard,
transparency in the development of such requirements would be of paramount importance. The
representative of the United States urged China to conduct a transparent process that allowed
meaningful opportunity for comment and inquiries by all interested stakeholders. He further
recalled that his delegation had engaged Chinese authorities bilaterally, suggesting that China delay
finalizing the technical regulations to allow time to discuss these technical issues in a constructive
manner. China's willingness to engage in these discussions was appreciated. However, it was his
delegation's understanding that CNCA had indicated to industry that the technical regulations would
soon be finalized and become mandatory for all covered products as of 1 May 2009.

The representative of the United States noted that, in addition to the overall concern regarding the
need for these regulations, it was difficult to see how they could be implemented on such a tight
timeframe, given the critical details that had yet to be specified. If China continued to pursue these
regulations, their finalization needed to be delayed so as to enable parties to continue working
constructively together to address the concerns that had been raised in a manner consistent with
international practice in this area.



The representative of Japan noted that in January 2008, IT security products had been added to the
category of CCC system, which would come into effect in May 2009. Japan was concerned about
the management of intellectual property. He also requested that China allow foreign certification
bodies based in China or overseas to be appointed, in accordance with Article 6.2 of the TBT
Agreement and paragraph 195 of the Report of the Working Party on the Accession of China.

The representative of the European Communities supported the statements made by the United
States and Japan and highlighted a few issues of concern. First, he requested China to clarify the
rationale for the proposed measures and their implications. If the legitimate objective being
pursued was that of national security, the European Communities found difficult to understand why
it also applied to products intended for commercial and consumer use. Moreover, his delegation
was concerned about the expansion of the Chinese compulsory certification system (CCC) -
considered a burdensome and expensive conformity assessment procedure - to new product
categories. It was also not clear how the existing international standards (ISO/IEC 15408:2005),
which set out the common criteria for information technology security evaluation, had been taken
into account in the preparation of the proposed measures.

With regard to the practical implementation of the proposed measures, the representative of the
European Communities joined the comments made by previous delegations and stressed that the
procedures and modalities to have access to the underlying encryption algorithms had not been
disclosed. In particular, there were intellectual property rights (IPR) related concerns with regard to
the possible need for companies to disclose sensitive commercial information. In concluding, the
representative of the European Communities encouraged the Chinese delegation to start discussions
both bilaterally and at an expert level with a view to finding an agreed solution, and meanwhile
invited China to consider suspending the adoption of the proposed measures.

The representative of China noted that the proposed regulations aimed solely at protecting
information security, and simplifying the current system. He took note of the comments and
stressed that the concerns raised would be discussed with stakeholders.

Colombia (Chile e Paraguai) x Argentina - Measures affecting Market Access for
Pharmaceutical Products

Argentina — Measures affecting Market Access for Pharmaceutical Products

The representative of Colombia recalled that at the previous meeting of the TBT Committee, his
delegation had expressed concerns with regard to the system applied by Argentina for the
commercialization of pharmaceuticals (G/TBT/W/280). It was also recalled that some of the
measures appeared to be contrary to rights and obligations under the TBT Agreement. He pointed
out that no reply had been provided by Argentina on the concerns expressed; therefore, Colombia
would consider making a formal complaint under the Dispute Settlement Understanding (DSU).

The representative of Chile recalled that her delegation had also expressed concerns on this issue in
the previous meeting of the TBT Committee. Chile shared the concerns expressed by Colombia and
noted that no reply had been received by Argentina.

The representative of Paraguay noted that concerns had also been expressed by his delegation in the
previous meeting of the TBT Committee, and that no progress had been made.



The representative of Argentina recalled that there had already been contacts between the
representatives of concerned Members and relevant authorities. In particular, it was noted that
Colombian authorities had met with experts from Argentinean competent agencies on 11 April
2008, and as a result of this meeting an agreement on the inspections required by laboratories was
reached. With regard to the concerns raised by Chile and Paraguay, although consultations had
been conducted on bilateral basis, Argentina remained convinced of the appropriateness of the
measure at issue. Finally, Argentina invited concerned delegations to contact the relevant technical
authorities for further clarification.

A

Coréia do Sul (Israel, Jordania, Japio e EUA) x Noruega - Proposed regulation concernin:

specific hazardous substances in consumer products

Norway — Proposed regulation concerning specific hazardous substances in consumer products
(G/TBT/N/NOR/17)

The representative of Korea took note of the fact that Norway was reviewing the comments
concerning the proposed regulation on the Prohibition of certain Hazardous Substances in consumer
products (PoHS), which had been made at the last TBT Committee. His delegation looked forward
to having updates on this issue. In particular, it was stressed that there were no scientific bases to
prohibit bis(2-ethylhexyl)phthalate (DEHP).

The representative of Israel supported the comments made by Korea, and recalled her delegation's
concerns with respect to two chemicals of export interest to his country, namely:
tetrabromobisphenol A (TBBPA) and hexabromocyclododecane (HBCDD).

The representative of Jordan noted that the entering into force of the regulation was delayed and
invited Norway to take into consideration his delegation's concerns with respect to the two chemical
substances of interest to his country, namely: TBBPA and HBCDD.

The representative of Japan also expressed concerns about the above-mentioned proposed
regulation.

The representative of the United States noted his understanding that implementation of the
regulation had been delayed because of the many comments Norway had received from Members
and that, in light of those comments, Norway had announced that the proposed measure might need
to be revised. The United States requested Norway to provide further information on how it would
take into account the comments received in revising the proposed regulation.

The representative of Norway confirmed that the above-mentioned regulation had not entered into
force on 1 January 2008, as previously announced, and that the comments received were being
evaluated by Norwegian environmental authorities. Useful information concerning the application
of some of the substances covered by the proposed measure had been received. Moreover, the
Norwegian environmental authorities were holding meetings with interested stakeholders. Limit
values for the different substances and possible exemptions were being evaluated, with the aim of
finalizing a decision in the first part of 2009. Norway would inform Members on the progress of
the regulation through regular procedures.



Jordania x Noruega - Restrictions on the use of Deca-bromo diphenylether (deca-BDE)

Norway — Restrictions on the use of Deca-bromo diphenylether (deca-BDE) (G/TBT/N/NOR/6,
Add.1 and Corr.1)

The representative of Jordan requested clarification on the implementation of the Norwegian
regulation on Deca-bromo diphenylether (deca-BDE). Although the proposed measure was
expected to enter into force on 1 April 2008, many Members believed that the measure did not have
sufficient scientific basis.

EUA x UE - Directive 2002/95/EC on the Restriction of the Use of certain Hazardous
Substances in Electrical and Electronic Equipment (RoHS)

European Communities — Directive 2002/95/EC on the Restriction of the Use of certain Hazardous
Substances in Electrical and Electronic Equipment (RoHS) (G/TBT/Notif.00/310, Corr.1)

The representative of the United States drew the Committee's attention to the European
Communities' on-going review of the Directive concerning Restrictions of Hazardous Substances
(RoHS), and recalled that several discussions had taken place in the Committee during the
development and initial implementation of the original directive, including regarding problems
related to the lack of clear guidance and transparency. He noted that the results of a recent study by
a global association of electronics companies showed that initial compliance cost associated with
the original RoHS directive was US$32 billion. The United States was concerned about the
magnitude of the cost of compliance and, in particular, the disproportionate impact on Small and
Medium-sized Enterprises (SMEs).

The representative of the United States emphasized that EC regulators should ensure a risk and
science-based approach to the RoHS review, including evaluating whether to add additional
substances to the list, set maximum concentration levels for specific products, or grant exemptions.
The European Communities was encouraged to provide clarity in a timely manner on how RoHS
and REACH would fit together and to carry out a transparent process, including a notification to the
WTO of proposed changes or amendments to RoHS, that allowed a meaningful opportunity for
comment by all interested stakeholders. Additionally, the United States requested the European
Communities to provide a status report on how the RoHS directive was being enforced and how the
European Communities intended to ensure a unified approach to enforcement across the EC
Member States. Finally, the European Communities was urged to provide a reasonable period of
time for suppliers to implement any changes made to the directive.

The representative of the European Communities confirmed that the RoHS directive was being
reviewed. One of the main objectives of this review was to clarify and simplify the provisions of
the directive, to reduce the administrative burden and to address reported implementation
difficulties. In the review, the European Commission would examine the need and possibilities of
extending the restrictions to other hazardous substances and the exemptions granted under the
RoHS directive. It was noted that many companies and associations from third countries had
contributed extensively to the consultation process. The European Communities also informed
Members that an Impact Assessment was underway and was expected to be concluded by the end of
July 2008. The Impact Assessment would lead to the preparation of a proposal by the Commission
which would be discussed internally, and subsequently notified to the Committee. In concluding,




the representative of the European Communities emphasized that coherence with other product-
related legislation as well as with REACH would be ensured, wherever appropriate.

Japao e UE x China - Draft Standards on Lithium Batteries for Mobile Phones

China — Draft Standards on Lithium Batteries for Mobile Phones

The representative of Japan recalled that at the last TBT Committee meeting his delegation had
raised concerns with respect to China's draft standards on lithium batteries for mobile phones and
sought clarification on the current status of the draft. He raised concerns on two specific points.
First, the representative of Japan pointed out that although the standards on batteries should be
based only on safety concerns, they included environment and efficiency issues and were also
applied to battery chargers. Furthermore, he recalled that standards should be developed in
cooperation with interested business sectors and should comply with relevant international
standards. Finally, Japan also expressed concerns about intellectual property matters.

The representative of the European Communities supported the comments made by Japan, and
thanked the Chinese authorities for the clarifications provided bilaterally. The EC representative
welcomed the information that the standards would be voluntary in nature, and there was no
intention to make them mandatory. China was encouraged to continue developing the standard in
an open and transparent manner and to ensure effective participation of all stakeholders concerned
in its finalization, as well as in the development of the parallel generic standard on safety of
batteries.

The representative of China noted that the draft standards on lithium mobile phone batteries were
open for comments from all stakeholders and were still under discussion.

UE x China - Domestic Gas Cooking Appliances

China — Domestic Gas Cooking Appliances (G/TBT/N/CHN/237)

The representative of the European Communities recalled concerns on the proposed national
standard on gas cooking appliances. The European Communities regretted that the new standard
had been adopted despite the serious concerns expressed by the EC delegation. However, it was
noted that bilateral discussions on the issue were still on-going. The European Communities
encouraged China to give positive consideration to the EC proposal, to set up an expert group and to
suspend the application of the new requirements pending the outcome of the discussions.

The representative of China noted that his delegation had already provided replies to the European
Communities in the previous TBT Committees; however, China welcomed the EC proposed
bilateral meeting between experts. It was also recalled that the standard was based on a particular
need of Chinese cuisine.

EUA (Japio e UE) x India - Pneumatic Tyres and Tubes for Automotive Vehicles




India — Pneumatic Tyres and Tubes for Automotive Vehicles (G/TBT/N/IND/11 and 20)

The representative of the United States recalled his delegation's concerns with respect to the
regulations on tyres and tubes. He continued to seek a greater understanding of the objective and
requirements of the Bureau of Indian Standards (BIS) protocol on conformity assessment
procedures for tyres and to allay US industry’s concerns that imported tyres may be treated less
favourably than domestic tyres. Additionally, the United States representative noted that a draft
amendment to the Central Motor Vehicles Rules was proposed on 6 May 2008, and stressed that
one of its provisions appeared to govern conformity assessment for tyres and seemed to require that
tyres met the applicable requirements on 1 May 2008 — five days prior to the publication of the draft
amendment. India was encouraged to provide clarification on how the draft amendment was related
to the BIS Protocol, whether compliance was required on 1 May 2008 and whether India intended
to notify the draft amendment to the WTO. The representative of the United States looked forward
to sharing the outcome of the current discussion with India with interested stakeholders in capital
and to a continued dialogue with Indian authorities on this matter. Finally, given India’s
clarification that compliance with the BIS protocol would be mandatory once implemented, coupled
with the new draft amendment to the Central Motor Vehicles Rules, he urged India not to require
compliance with the requirements until industry's concerns were addressed.

The representative of Japan expressed concerns regarding the proposed classification system for the
regulation of tyres. In particular, the Japanese delegation believed that the regulation had excessive
participation costs and implementation periods were too short for foreign based firms.

The representative of the European Communities shared the same understanding as the United
States and Japan with respect to the regulations on tyres and tubes. The European Communities
believed this regulation required burdensome requirements for tyre manufacturers without
recognizing the equivalence of tyres complying with the UNECE regulation. In fact, it was the EC
delegation's view that these trade barriers could be avoided by applying the globally harmonized
specification. The representative of the European Communities therefore expressed her delegation's
encouragement for India's active participation in the 1998 UNECE Agreement discussions on a
global technical regulation for tyres, and invited India to abstain from the adoption of the regulation
which ran counter to international harmonization efforts. She also asked India to give an update on
the draft order and to explain if tyres complying with the UNECE regulation would be recognized.
Finally, India was encouraged to clarify whether the notified draft had already been adopted and, in
that case, when it would enter into force.

With regard to the concerns raised by the United States, the representative of India noted that his
delegation had had a bilateral meeting with the United States, where a number of issues had been
clarified. It was recalled that the United States raised concerns about the amendment in the motor
vehicle rules and wanted to know whether this was related to the same measure. The Indian
delegation confirmed that the question was transmitted to experts in capital and a reply would be
assured as soon as possible. With regard to concerns raised by the European Communities, it was
recalled that comments would be sent back to capital and responses would be given at the next TBT
Committee meeting.

UE x China - Wines

China — Wines (G/TBT/N/CHN/197)

The representative of the European Communities reiterated concerns about a measure on wine,
notified by China on 2 May 2006, which imposed, among other things, a level of sulphur dioxide




which her delegation considered was unnecessarily restrictive and which was below the levels
established at the international level, as well as those accepted by the European Communities. In
fact, the proposed levels had caused problems to sweet wines which, until the date of entry into
force of this measure, were permitted. She noted that comments had been submitted and that a
reply had been provided by China in which it was clarified that China would not introduce the level
of sulphur dioxide which had been indicated in the notification, and that limits set in the Food
Hygiene Standard would apply.

However, it was highlighted that these limits were even more restrictive than the previous ones, and
were not in accordance with the international level. It was the EC delegation's understanding that
the Chinese standards were currently being reviewed and that the maximum level of sulphur dioxide
would be increased and aligned to those recommended by international organizations, which set a
limit of 400mg/l. The European Communities requested a formal confirmation of this information
and urged China to promptly look into this matter and amend the currently applied levels to those
established by the Organization of Vine and Wine (OIV), as almost no wine could satisfy the low
limits set by the Chinese authorities.

The representative of China pointed out that comments by the European Communities had been
taken into account and a reply had already been provided. It was stressed that this standard was
being reviewed and that the relevant international standards would be taken into account. The
reviewing process would probably be finalized by the end of 2008, and once finalized it would be
notified bilaterally to the European Communities.

Coréia do Sul e China x UE - Toys

European Communities — Toys (G/TBT/N/EEC/184)

The representative of Korea raised concerns about the above-mentioned measure, notified by the
European Communities on 27 February 2008. His delegation believed that the measure at issue was
more trade restrictive than necessary to fulfil the legitimate objective and, in addition, was
discriminatory to non-EC manufacturers because the safety of imported toys was already assured
through the process of EN 71 and CE mark. The European Communities was invited to reconsider
the measure and to guarantee that imported toys would not be discriminated against and treated
unfairly.

The representative of China shared the concerns expressed by Korea and noted that his delegation
had already sent its comments to the European Communities in April, but no reply had been
provided yet. He encouraged the European Communities to provide a reply about this concern as
soon as possible.

The representative of the European Communities pointed out that a written reply to the comments
submitted by various delegations was being finalized and would probably be issued in two or three
weeks.

UE (EUA e Suica) x Canada - Compositional Requirements for Cheese




Canada — Compositional Requirements for Cheese (G/TBT/N/CAN/203)

The representative of the European Communities reiterated concerns about Canada's regulation
governing compositional requirements for cheese. Although certain rules had been revised in its
final publication, the European Communities remained concerned about the negative impact of the
new requirements. The representative of the European Communities emphasized that the new
licensing requirements appeared to create unnecessary obstacles to trade and raised WTO
incompatibility concerns; they appeared to be discriminatory as they only applied to importers and
not to domestic cheese producers. In this context, the beneficiary of the measure seemed to be the
Canadian milk industry. Finally, it was the EC delegation's view that, without clear provisions
regarding the enforcement of this measure, operators would not be able to invest in the compliance
mechanisms. The representative of the European Communities urged Canada to take into account
the comments expressed and postpone the entry into force of the new standards.

The representative of the United States recalled that the new compositional requirements for cheese
could impair access to the Canadian market, and could impose significant costs on US producers
and processors, who would need to comply with the related import licensing scheme. He noted that
the issue was being reviewed closely and that the measure’s impact on US dairy exports would be
monitored as well. With respect to implementation, the new requirements would become
mandatory at the end of 2008 but Canada had still not set out the details of the licensing scheme.
This was a serious concern to industry, in particular given the apparent lack of a testing
methodology that producers and processors could use to verify the milk protein content of cheese
derived from raw milk as compared to other sources (e.g., milk protein concentrates). Therefore,
Canada was urged to set out the licensing system's draft provisions as soon as possible and to notify
them to the WTO.

The representative of Switzerland shared the concerns expressed. In particular, her delegation was
interested in receiving more information from Canada about the new licensing regime. Switzerland
noted that the new compositional requirements for cheese would enter into force in 2008 and urged
Canada to provide the requested information as soon as possible.

The representative of Canada recalled the comments already made at the previous meeting of the
Committee. With respect to the comments about consistency with WTO obligations, she stressed
that these new harmonized cheese standards clarified the permitted ingredients for varietal cheeses
and would provide consumers with greater product uniformity. All cheeses bearing a particular
varietal name would possess similar characteristics, irrespective of where they were purchased or by
whom they were manufactured or distributed. This reduced the risk of consumer confusion and
prevented the use of deceptive practices. Her delegation did not agree with those Members who
asserted that the regulation was unnecessarily trade restrictive and would not be beneficial to
Canadian consumers. Many imported cheeses would already be consistent with the regulations and
it was expected that the amended regulations would not lead to reductions in the volume of
imported cheeses. Canada filled its annual cheese tariff rate quota, and imported specialty cheeses
were in high demand among Canadian consumers.

With respect to the licensing regime, Canada was still working to implement the new import
licensing regime in a way that would minimize the impact on importers and foreign cheese
suppliers. More information would be provided to trading partners on the import licensing regime
as it was finalized. With respect to discriminatory treatment, the food industry was responsible for
having measures in place to verify that all products met the appropriate regulations, and the
Canadian Food Inspection Agency (CFIA) would assess compliance. The licensing regime would
continue to require the use of an import declaration whereby the importer attests that the product



meets all Canadian requirements. The Canadian delegation believed that the import licensing
requirements would not be more onerous than the domestic requirements and therefore there would
be no discriminatory treatment. Other measures, such as buyer-seller agreements could be used by
the importer in order to provide the necessary substantiation to the Canadian food inspection
agency. In concluding, the representative of Canada stressed that the framework for verifying
compliance was expected to be provided in summer 2008.

EUA x Israel - Infant Formula

Israel — Infant Formula

The representative of the United States recalled that his delegation had expressed concerns about
the infant formula regime in Israel at the last several meetings of the Committee. His delegation's
understanding was that Israel’s Ministry of Health was working with stakeholders on a revised
infant formula regulation that would set out requirements for the sale of infant formula in Israel, and
that the Israeli Knesset intended to fast-track its passage. He sought further information on the
status of those efforts and urged Israel to continue working with stakeholders to resolve this issue.

The representative of Israel confirmed that internal consultations were on-going between various
Israeli authorities, regulators and stakeholders in order to address this issue and find an agreed
solution to the concern of the United States. She recalled that in light of grave public health
incidents following imports of infant food, the issue was sensitive. Israel remained available for
further consultation on this issue with the United States on a bilateral basis.

Japao e UE x China - Revision of the list of toxic chemicals severely restricted in the People's
Republic of China in the regulation for environmental management on the first import of
chemicals and the import and export of toxic chemicals

China — Revision of the list of toxic chemicals severely restricted in the People's Republic of China
in the regulation for environmental management on the first import of chemicals and the import and
export of toxic chemicals

The representative of Japan recalled concerns about China’s Registration System for the import and
export of toxic chemical. He noted that at the previous meeting of the TBT Committee China had
stated that the regulation was being revised, and sought an update on the matter. He further stressed
that the regulation could conflict with Article 2.1 of the TBT Agreement, which states that
“products imported from the territory of any Member shall be accorded treatment no less favourable
than that accorded to like products of national origin and to like products originating in any other
country”. In fact, the Chinese regulation required exclusively foreign-based firms to pay
US$10,000 to import one item. China was therefore requested to abolish the registration fee of the
regulation.

The representative of the European Communities joined the representative of Japan in requesting an
update on the review of the Chinese toxic chemicals legislation. In particular, China was invited to
clarify when these consultations would be finalized and what the possibilities for foreign
stakeholders to take part in the process were.




The representative of China confirmed that consultations were on-going and comments would be
presented to the newly established Ministry of Environmental Protection.

EUA x Tailandia - Labelling Requirement for Snack Foods

Thailand — Labelling Requirement for Snack Foods (G/TBT/N/THA/215 and Add.1)

The representative of the United States recalled his delegation’s concerns with respect to Thailand’s
labelling system for certain snack foods. Although the United States appreciated Thailand’s efforts
on its revisions to the measure and supported Thailand’s goal of promoting a healthier citizenry,
industry groups from Thailand, the United States and other trading partners, continued to raise
questions as to whether the measure was necessary in light of alternatives. His delegation had taken
note of the response provided by the Thai FDA in January 2008 to questions and concerns raised on
the revised regulation, which indicated that nutritional labelling should be directed at all food
categories and that mandatory labelling requirements for snack foods and other foods "deemed
necessary" would eventually be put in place "at appropriate stages". The United States requested
Thailand to issue a status report on when it intended to implement such changes and what other
food categories were being reviewed for potential labelling requirements.

Finally, the representative of the United States drew the Committee's attention to the ongoing work
in Codex to review strategies regarding diet and health, in part stemming from concerns with the
WHO’s Draft Action Plan for the Implementation of the Global Strategy on Diet, Physical Activity
and Health. He encouraged Thailand to participate actively in the Codex work and to consider
approaches that could have the benefit of both encouraging better health and facilitating trade. His
delegation looked forward to a continued dialogue on this issue with the Thai authorities.

The representative of Thailand noted that, as explained by the Thai Food and Drug
Administration (FDA), the Ministerial Announcement No. 305 on snack food labelling
served as one of many measures aimed at finding a solution to the problem of children’s
malnutrition. All sectors involved were in favour of developing supplementary measures,
as illustrated by the efforts of the private sector in monitoring the advertisements for food
and drinks consumed by children under twelve. However, the Thai FDA had understood
the US concerns and was ready to further discuss the issue.



